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The Sheriffs' Court of London differs so much in jurisdiction 
and procedure from the County Courts, that the professional 
guides to the practice of the latter are neither convenient nor 
safe. Differences of this kind are to be observed in the juris- 
diction of the Court under writs of trial; in its ordinary- 
jurisdiction in actions where a part only of the cause of action 
arises in the City ; in actions for malicious prosecution ; and» 
in respect to costs, in cases of concurrent jurisdiction. 

For some time after the present Judge was appointed the 
Court was regulated partly by Jhe statute, and partly by 
Kules of Practice framed in 1847 ;^ but the latter having been 
drawn upon the model of those by^which the proceedings of 
the old Courts of Eequest had been regulated, were extremely 
ill adapted for the administration of justice in the Court as 
now constituted. 

Under the superintendence, as it is presumed, of the pre- 
sent Judge, a Code of Bules and Forms, closely resembling 
those in use in the County Courts, has been framed, by 
which the methodof proceeding has been much improved and 
in all cases defined. 

Under these circxmistances, and because the old practices 
have become entirely obsolete, this treatise has been prepared. 

The fii-st of the three parts into which the subject haa 
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been divided comprises the jurisdiction and practice of the 
Coui*t under wiits of trial. 

With regard to the second part, the jurisdiction of the 
Court under the statute may be regarded as its ordinary juris- 
diction ; and, in the second part, an explanation of this, and of 
the procedure of the Court as directly regulated by the statute 
and rules, has been attempted, and has been kept distinct 
from the other parts of the book. 

In the third part the jurisdiction and practice of the Court 
under the Friendly Societies' Acts and some two or three 
other statutes, from which the Court has derived additions to 
its jurisdiction, are briefly detailed. 

The forms to be used by suitors are inserted immediately 
after the proceedings to which they relate ; and the statute 
9.nd rules and orders of the Court and scales of costs are 
printed in the Appendix. 

In conclusion, the author desires to acknowledge his obli- 
gations to Mr. Thompson, of the Clerks' Office, for much 
practical information ; and to Mr. Grant, of the same office, 
for his ready assistance whenever it has been required. 

0. B. C. Harrison. 
1, Kiug^s Bench Walk^ Temple, 
November 17, 1860. 
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INTRODUCTION. 



The Sheriflsj* Court of the City of LoDdon derives its jurisdiction 
partly from the common law and partly from statute. 

From the earliest times, two courts of record, called the Sheriffs' 
Courts, have existed there. They are described by Stow as belong- 
ing to the two sheriffs, and as having each its peculiar judge, who 
was required to be a counsellor learned in the law and knowing in 
the customs of the City. They had formerly a jurisdiction extending 
to all personal actions without limitation as to amount (a) ; and the 
proceedings in them were conducted in the same manner as in the 
higher courts — by declaration, pleadings, and a jury (6). 

These courts still exist as courts of record, and are designated as the 
Sheriflfs' Court, holden for the Poultry Compter or for the Giltspur 
Street Compter, as the case may be (c). But one officer, called the 
Judge of the Sheriff' Court, has for many years held the office of 
judge in each ; and both courts, or rather both branches of the 
Sheriff' Court, having been thus presided over at the same time by 
one judge, have come to be popularly known as "The Sheriffs' 
Court of the City of London." 

(a) Lewis, 13. 

(6) 2 Strype, 476. 4th Inst., 247. Preamble of the repealed statute, 10 & 
11 Yic.^ c. clxxi. 

(c) Pulling, 200. Preamble of 20 & 21 Vic, c. clvii. 

b 
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The court, however, as a court of common law, now possesses 
few of its original attributes, for by " The Mayor's Court of London 
Procedure Act," passed in 1857, all its principal functions have been 
transferred to the Mayor's Court. That statute enacts 'that, after 
the commencement of it, **no action or suit for the recovery of any 
debt or demand shall be commenced in the Sheriffs' Court, either 
of the Poultry Compter or of the Giltspur Street Compter, save only 
and except pleas of personal actions under the provisions of the London 
{City) Small Debts Act, 1862, which may continue to he brought as 
heretofore in the Sheriffs* Court without being entitled as of either 
Compter :" but provides that nothing therein contained shall be 
deemed or construed to take away or diminish the power of the sheriffs 
to execute " any writ of trial which may be directed to them, or either 
of them, under and by virtue of the Act of 3 & 4 W. IV., c. 42." (a) 

Writs of trial therefore, under the Act of W. IV., are still directed 
to the judge of the Sheriffs' Court, as the judge of a court of record 
at common law (6). Until lately, also, the Prothonotary of the Sheriffs' 
Court, as distinguished from the court established under the Act 
of 1852, has granted replevins under the Statute of Marlbridge, 
but in rare instances (c). Whenever, also, by a statute authority is 
given to a court as a court of record, as by the Act of W. IV., 
with respect to writs of trial, or by the Merchant Shipping Act, 
1854, (post 149) in the case of damage to property by foreign ships, 
this court, by virtue of its ancient origin in the common law, would 
seem to acquire an accession of jurisdiction. 

The Sheriffs' Court of London, as constituted by the London City 
Small Debts Act, 1852, is the result of progressive legislation, and 
traces its descent from the Court of Conscience, first established in 

(a) Appendix, 33. 

(6) In this respect the Sheriffs' Court has a jurisdiction not possessed by the 
County Courts. Pollock, 10, sxidpost 6. 
(c) But see now, 19 & 20 Vic, c. 108, s. 63, and post 118. 
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the City in the 9th H. VIII. In that year an Act of Common Council 
was made : that the lord mayor and aldermen should mouthy assign 
commissioners to hear matters between citizens and freemen of 
London in all cases where the debt or damage did not exceed 40s. ; 
and that Act being found charitable in its operation, and a relief to 
poor debtors, the power of the court was confirmed by an Act of Par- 
liament of Jac. I. (a). The court was subject to frequent statutory 
amendments; but the administration of its functions by commis- 
sioners continued down to the passing of the Statute 10 & 11 Vic, 
c. clxxi. 

In 1841, the inconvenience arising from the numerous local courts 
throughout the kingdom, with jurisdictions varying firom 405. to 15?., 
called for the intervention of the legislature; and, an Act of 1845 
having proved abortive, the County Court Act, 9 & 10 Vic, c 95, 
was passed in 1846 (6). 

The Corporation of the City of London, who had led the way by 
the establishment of the local court, under Henry VIII., lost no time 
in adapting their Courts of Requests to the exigencies of the times. 
The various statutes relating to the recovery of small debts in the 
City of London, had, by 5 & 6 W. IV., c xciv., been repealed and 
consolidated. By a new Act, 10 & 11 Vic, c dxxi., the Statute of 
W. IV. was repealed, and a court established for the City of London, 
after the model of the new county courts ; and of the City court 
thus constituted the judge of the Sheriffs' Court was for the first 
time created the judge. 

In 1852, the Corporation, following up the course of improve- 
ment in procedure adopted with reference to the county courts 
applied for and obtained the London City Small Debts Extension 
Afct, 1852, which now regulates the court. By that statute 
10 & 11 Vic, c clxxi., and an amending Act of the following year 

(a) 2 Strype, 477. (6) Pollock, 2. 
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suffered the same fate as their predecessors and were repealed ; and 
the present court was constituted on a footing in accordance with 
the county courts. 

It may be mentioned here that the county courts possess a more 
extensive jurisdiction than the Sheriffs' Court of London, for, ex- 
cepting in the case of Friendly Societies, and appeals under the 
Metropolitan Building Amendment Act, 1855, the latter has received 
no material addition to the jurisdiction which it possessed under the 
Act of 1852. 

In the following pages it is proposed to attempt an explanation 

of— 

1st. The jurisdiction and practice of the Sheriffs' Court under 
writs of trial. 

2ndly. Its jurisdiction and course of procedure under the London 
City Small Debts Extension Act, 1852 (a). 

3rdly. Its jurisdiction and course of procedure under the Friendly 
Societies' Acts, Metropolitan Building Amendment Act, 1865, 
Merchant Shipping Consolidation Act, 1854; the Stannary Couit 
Court Amendment Act, 1855, and Mercantile Law Amendment 
Act, 1856. 

(a) The arrangement of this branch of the work is explained by the table nf 
contents following the title page. The constitution of the <;ourt, and its juris- 
diction, are explained in the first nine chapters. The LOth and 1 1th chapters 
relate to matters of general occurrence in proceedings; and in the 12th and sub- 
sequent chapters all the proceedings in a suit are detailed from the entry of the 
plaint down to execution. In the 24th and following chapters, the proceedings in 
particular actions are explained, and in arbitrations and appeals. 
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PART I. 

THE JURISDICTION AND PRACTICE OF THE SHERIFFS' COURT 

UNDER WRITS OF TRIAL. 



CAP. I. 



Jurisdiction 5 

Where Action must be brought . 6 
Sum sued for and indorsed must 

not exceed 201. 6 



Amendment of Indorsement . . 8 
Consent unll not give Jurisdic- 
tion 8 



The jurisdiction of the Sheriffs' Court under writs of trial is 
founded upon the 17th, 18th, and 19th sections of the stat. 3 &4 
W. IV., c. 42. The 17th section enacts, " That in any action depend- 
ing in any of the said superior courts for any debt or demand in which 
the sum sought to be recovered, and indorsed on the writ of summons, 
shall not exceed 201. y it shall be lawful for the court, in which such 
suit shall be depending, or any judge of any of the said courts, if 
such court or judge shaU be satisfied that the trial will Tiot involve any 
difficult question of fact or law, and such court or judge shall think 
fit so to do, to order and direct that the issue or issues joined shall be 
tried before the sher^ of the county where the action is brought, or any 
judge of any court of record for the recovery of debt in such county ; 
and for that purpose a writ shall issue directed to such sheriff {a) 
commanding him to try such issue or issues, hyeijury to be summoned 
by him, and to return such vjrit, with the finding of the jury thereon 
indorsed J at a certain day, in term or in vacation, to be named in such 
lorit ; and thereupon such sheriff or judge shall summon a jury, 
and shall proceed to try such issue or issues." 

The Sheriffs' Court of London is a court of record at common 
law (6) ; and notwithstanding that by the Mayor's Court of London 
Procedure Act, passed in 1857, the jurisdiction of the Sheriffs' 

(a) Sic. The words " or judge " are, by mistake, omitted. Clark v» Mamer. 
2 Powl., 774; Archbold, 384. 

(6) Hale's Analysis, tit. " Inferior Cotfrts.*' Butteiworth v. Walker ; 3 Burr., 
1689. Pulling. 200. 
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Coort is prindpallj limited to peisoDal actions nnder the statute of 
1852, the 3rd sectioa of the form^ statute (a) saves ^e jnrisdictkxi 
of the Sh»i£^ Court with regard to writs of trial; and those 
writs are still directed to the jadge of the court as a jadge of m 
coicrt of reoxd within tiie meaning of the lango^e of the Act of 
W. IV. (b). 

Where action must le brought'] — ^The 17th section applies onlv to 
actions depending m the superior courts of common law (c) which 
are the Queen's Botch, Common Pleas, and Exchequer of Pleas (J). 
It enacts that the court or judge of such court maj direct issues 
joined in actions within the section to be tried before the sferj^f of the 
county where the action is brought y or any judge of any court of record 
for the recovery of debt m " mcft coimty" The City of London is 
a county of itself (e) i and as the w<Hds ^' such county " refer to iiae 
county in which the action is brought, all actions, in other respects 
within the jurisdiction conferred by this Act, which are brought in 
London may be sent for trial before the judge (/) of the Sherifis' Court 
as a judge of a court of reccmi for the recovery of debt in London. 

Sum sued for and indorsed must not exceed 20/.] — ^The 17th 
section applies to such actions only as are for amf debt or demand m 
which the sum sought to be recovered and indorsed on the writ of sum- 
mons does not exceed 207. {g). 

(a) Appendix, 33. 

(6) The coantj coarts, although statatory courts of record (9 & 10 Vic.» c. 95, 
8. 3.) do Dot possess jurisdiction tinder writs of trial. The proceedings at a trial 
under the Statute of W. IV. must be according to the course of the common law 
courts (Owens v. Breeze ; 6 Ex., 413, 920. Shaw v. Owen ; 17 C. B., 525) ; 
and it has been considered that it would be inconTenient to compel the judge of 
an ordinary county court to try a cause in a manner different from the practice 
authorized in his own court ; (Owens v. Breeze, suprdj) A county court, though 
a court of record, is an inferior court (Levy tJ. Moylan ; 10 C. B., 189). 

(c) 3 & 4 W. 17., c. 42, ^. 1. ((f) Archbold, 1. 

(e) Pulling, 16 (a), citing 4 Inst., 248; Year Book, 49, H. iii. ; Com. Dig. 
London, H. (f) Clark v. Mamer ; 2 DowL 774. 

{g) But where the sum indorsed was 20/., and the jury found a verdict for the 
plabtiff for Is. as dami^es beyond that sum, the trial was not vitiated. Gutte- 
ridge V. Beth; 2 Dowl. N. S., 954; but see Burleigh v. Kingdom; 2 Cr. & 
M., 476. And where the writ was indorsed " the plaintiffs seek to recover 
19/. 4#. 7cf., aud interest thereon," not stating for what period interest was 
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It is not, however, limited to actions of debt, but extends to 
demands of the like kind and character ; as to ^detinue where the 
value of the chattel may be indorsed on the writ, and the case is 
virtually an action of contract or as near to it as may be (a).; to a special 
assumpsit in substance for the price of a horse (6) ; to an indebitatus 
assumpsit where the particulars of demand, without claiming unliqui> 
dated damages, claimed 19^. ISs. 6d,, but it appeared from the items 
in the particulars that the action was brought to recover arrears of 
salary and a week's salary consequent on dismissal without notice, 
(the plaintiff having been retained at a fixed salary) ; and the value of 
services as an actor in respect of which there was no agreement (c) ; 
and, it would seem, to all claims such as a plaintiff is bound by the 
8th sec. of the C. L. P. A. 1852, or by the 25th sec. of that Act 
allowed to indorse upon the writ (c?). 

But the' section does not apply to actions for unliquidated 
damages (e), nor where the whole demand is of such a nature as 
cannot be indorsed on the writ. Thus, not to indebitatus assumpsit 
where the particulars claimed 7h 19s. for wages, and elso such further 
sum hy way of damages as the jury might think proper to give for the 
wrongful dismissal of the plaintiff without notice, and the amount 
indorsed on the writ was under 201, (/), nor to an action on the 
case for running down the plaintiff's boat {g) ; and the trial of an 
action for a tort is a nullity (A). 



clftimed, after trial the case was held within the statute. Fryer o. Smith ; 5 M. 
& G., 605. Id that case a verdict w<is foand for 23/. 55. \d. A remittitur 
was entered as to the 3/. 5s. Ic?., and it was held that any irregularity in the 
verdict was cured by that entry. 

(a) Walker v, Needham ; 3 M. & G., 561. 

(6) Price v, Morgan ; 2 M. & W., 55. Allen c. Pink ; 4 M. & W., 145. 

(c) Hatton v. Macready ; 2 D. & L., 5. 

{d) Archbold, 385, 167, 170. Rodway v, Lucas; 10 Ex., 667. 

{e) Collis V. Groom ; 3 M. & G., 850. Watson t?. Abbott ; 2 Cr. & M., 150. 
Lawrence o. Wilcocks; 11 A. & £., 941. 

(/) Jacquot c. Boura ; 5 M. & W., 155 ; 7 Dowl., 331. Roffey t>. Shoobridge ; 
9 Dowl., 957. Lismoi« «. Beadle ; 1 Dowl. N. S., 566. 

(gr) Watson v, Abbott ; 2 Cr. & M., 150. 

(A) Smith V, Brown ; 2 M. & W., 851. 
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Amendment of Indorsement,] If the writ be indorsed for a snm 
beyond 20/., it seems doubtful whether, under the 222nd sec. of the 
C. L. P. A. 1852, a superior court or a judge thereof has power to 
allow an amendment of the indorsement so as to enable the parties 
to have the cause tried under a writ of trial. Before the C. L. P. A. 
1862, the writ in such case could not be amended (a). 

Consent wiU not give Jurisdiction.'] — If the nature of the debt or 
demand is not within the statute the consent of the parties cannot 
give jurisdiction for the trial under the statute (6). 
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Application for the Writ,] — To obtain the writ an application 
must be made either to the superior court or a judge at chambers, 
for an order, to direct the issue or issues joined to be tried before the 
judge (sec. 1 7). Before making the application, which, it appears, 
may be made by either party, all the pleadings must be completed ; 
but it should be made before the issue has been delivered (c). The 
party making it should serve the other side with a summons, calling 
upon him to show cause in the ordinary way (d). 

(a) Archbold, 186. 

(6) Lismore v. Beadle ; 1 Dowl. N. S., 566. Smith v. Brown ; 5 Dowl., 738. 
Lawrence v. Wiloock; 11 A. & E., 941. Howell v. London Dock Co. ; 8 W. R., 
562. Andrews v. Elliott ; 6 E. & B., 338. Tyerman v. Smith ; ibid. 719. 

(c) Archbold, 386; Dennett v. Hardy; 9 Jur., 135. 

Id) Archbold, 386. 
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Except under special circumstances the application is made, with- 
out affidavit, to a judge at chambers, who will, in general, make the 
order upon the production of the writ in the action, or copy 'served, 
with the pleadings and particulars of demand (a). 

Form of Affidavit to obtain Order (5). 

In the Q. B. [C. P. or Exch. of Pleas.] 

Between A. B., plaintiff, and CD., defendant. 

I, M, N., of , gentleman, attorney for the above- 

named plaintiff [or defendant, as the case may be~\ make oath and 
say : — 

1. That this action is brought to recover £ , claimed to be 
due from the defendant to the plaintiff for [shortly stating the cause 
of action\y and that the sum sought to be recovered and indorsed on 
^e writ of summons, by which this action was commenced, does 
not exceed 201. 

2. That issue has [or issues have] been joined in this action, 
and the trial will not, as I verily believe, involve any difficult ques- 
tion of fact or law. 

Sworn, &c. (c). 

Form of Summons to obtain Order (d). 
[Intitle in the court and cause as in Form of Affidavit, supra] (e). 

Let the plaintiff's [or defendant's] attorney or agent attend me at 
my chambers in Rolls Garden to-morrow [or on next] 

at o'clock in the forenoon [or afternoon], to show cause 

why a writ should not issue directed to the judge of the Sheriffs' 
Court, London, commanding him to summon a jury to try the issue 
[or issues] joined in this cause ; and by the said jury, to be so sum- 
moned by him as aforesaid, to try the said issue [or issues] (and 
assess damages on the judgment by default), (/) pursuant to 3 & 4 
W. IV., c. 42. 

(a) Archbold, 386. 

(6) This affidavit is in general unnecessary. 

(c) Chit. F., 210, 859. 

(d) As to summonses and orders in general, Archbold, 1499 to 1512. 
le) Archbold, 1502. 

(/) These words should be inserted when judgment has gone by default. 
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Showing cause,^ — If the case be not one to which sec. 17 applies, 
this should be shown for cause ; or if the action is brought for a 
sum under 405., or the like : for the judge of an inferior court has no 
power to certify under the Stat. Eliz., to deprive the plaintiflf of 
costs (a). 

The Order,'] — The writ of trial must be directed to the judge 
of the Sheriffs' Court, although the 1 7th sec. only speaks of the 
sheriff* as th^ person to whom it is to l)e directed (6). The judge 
who makes the order has no authority to impose terms as to the 
time of trying without the consent of the party against whom the 
order is applied for (c). 

Foivn of Order, 

[Intitle in the court and cause as in Form of Affidavit ^ ante, p, 9.] 
I order that a writ issue out of the Q. B. [C. P., or Exch. of 
Pleas], directed to the judge of the Sheriffs* Court, London, com- 
manding him to summon a jury to try the issue [or issues] joined 
in this cause ; and by the said jury, to be so summoned by him 
as aforesaid, to try the said issue [or issues], and to return such writ, 
with the finding of the jury indorsed thereon, on a day certain to 
be named in such writ, pursuant to the Statute 3 & 4 W. IV., 
c. 42. 

The Issue.] — Before the trial the issue must he delivered as in ordinary 
cases (d) ; and if there be any occasion also to assess damages, as, 
for instance, on a judgment on demurrer already given, the issue 
should show that the jury are to assess those damages as well as to 
try the issues (e). The teste of the writ must be inserted and not 
left in blank ; but it is no ground of objection that the return of the 

(a) Wardroper v, Richardfion ; 1 A. & E., 75. Pritchard v. M'Gill ; 2 M. 
& W., 380. Jeffreys v. Beart; 2 D. & L., 646. Batchelor c. Dudley ; 9 Dowl., 
384. Jones v. Barnes ; 2 M. & W., 313. Salmon v, Tugman ; 2 Dowl., N. S., • 
977. Under the County Court Acts the power to certify terminates upon the 
return of the writ. Enapman o. Pryer; 1 H. & N., 719. 

(6) Clarke. Mamer; 2 Dowl., 774. 

(c) Wright V. Skinner ; 2 C. M. & B., 746. Blissett «. Tenant ; 6 Dowl., 
636,412 

(df) Archbold, 275; and as to the form, ibid., 276, and Chit. F., 118, 212. 

(e) Fryer v. Smith ; 1 D. & L., 80; Chit. F., 122. 
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writ is left in blank, and it is usually so left (a) ; but a consent by a 
defendant to an order to try ^Ae issue^ estops him from moving to set ' 
aside a writ which directs the judge to try the issues (h) ; but if 
the issue is delivered with blanks for the teste ai^d return, and the 
defendant retains it without objecting, he cannot afterwards com- 
plain of the omission (c). If irregular in other inspects, the 
plaintiff may be compelled by judge's order to amend at his cost, 
or the defendant may return it ; and, upon application in due time, 
it may be set aside; but the court would rarely make this 
order (d), 

Fm^m of Issue (e). 
In the Q. B. [C. P. or Exch. of Pleas]. 

The day of in the year of our 

Lord 18 . [Date of deckiratioTi], 
(Venue). — A. B. by M. N., his attorney [or in person, as in 
the declaratmi]y sues C, D. who has been summoned to answer the 
said A. B., by virtue of a writ issued on the day of 

in the year of our Lord [the date of the first icnY] 

out of her Majesty's Court of Queen's Bench [or Common Pleas or 
Exchequer of Pleas]. For, &c. [Ccpi/ the declaration from fhese 
words to the end, and all the pleadings, with their dates, writing 
each plea or pleading in a separate paragraph, and numbering the 
same as in the pleading delivered, and after the joinder of issue 
proceed as followsJ] And forasmuch as the sum sought to be 
recovered in this suit, and indorsed on the said writ of summons, 
does not exceed 20^., hereupon on the day of 

in the year [teste of writ of trial], pursuant to the Statute in 

that case made and provided, the judge of the Sheriffs' Court, 
London, being a court of record for the recovery of debt in the 
said county, is commanded that he summon a jury duly qualified 
according to law, who shall be sworn truly to try the issue [or 
issues] above joined between the parties aforesaid, and that, by the 
said jury to be so summoned by him as aforesaid, he try such issue 
[or issues] accordingly ; and when the same shall have been tried, 

(a) JeffrieB v, Yablonski; 2 C. B., 924. 

(6) Humblestone v, Welham ; 5 C. B., 195. 

(c) Wilson V. Nisbett; 4 M. & G., 249. (d) Archbold, 387. 

le) Rules of Prac., H. T., 1853, Chit. F., 118, 212. 
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that he make known to the court here what shall have been done 
by virtue of the writ of our lady the Queen to him in that behalf 
directed, with the finding of the jury thereon indorsed, on the 

day of , &c. 

Writ of TrialJ\ — The next step is to prepare the writ. It must 
he engrossed on parchment^ and must he sealed^ hut not signed. If 
not sealed it'would be a nullity (a). A form of writ is prescribed 
by the rules H. T. 1853, and should be substantially followed. 
Before delivery to the judge the writ must he indorsed with a memo-' 
randum in the form helow next after the form of the writ. It must 
he left with the judge of the Sheriffs' Court at the Court in GuHdhaR 
Buildings, together with the order and particulars of demand (5), 
and defendant's s&t off (if any) at least two days hefore the day of 
trial. It must be directed to the judge (c), and must recite the 
writ of summons, and state the date of it {d). It must also state 
truly the other proceedings, and if there is occasion to assess 
damages, must be for such assessment as well as to try the issues (e). 

The writ should be tested the day of issuing it, and may be so 
tested in vacation (y). It is the practice to make the writ return- 
able in the term in which the trial is had, where there is an interval 
of sufficient time for that purpose between the trial and the last 
day of the term ; and when the trial takes place in vacation, to 
make the writ returnable on the same day as the trial, or on the 
following day {g), A trial after the return day of the writ with- 
out a resealing is a nullity (A). 

Under C. L. P. A. 1852, s. 222, the writ may be amended. 

(a) Ashborton o. Sykes; 1 D. & L., 133. If the notice of trial is counter- 
manded resealing is unnecessary, unless the alteration in the time of trial is made to 
a day after the return of the writ. Chandler o. Bezward ; 3 M. & W., 205. 
Cox V. Norton, 25 L. J. Ex., 248. 

(6) Hamber c. Roberts; 7 C. B., 861. 

(c) Clarke v Mamer ; 2 Dowl., 774. 

(cO Whipple 0. Mauley ; 1 M. & W., 432. 

\e) Fryer p. Smith ; 1 D. & L., 80. 

(/) Collett V. Curling ; 17 L. J. Q. B., 216. 

{g) Billing v. Railton ; 2 D. & L., 773. 

(h) Cox c. Norton ; 25 L. J. Ex., 248 ; Archbold, 389. Crockford v. Tucker ; 
18 L. J. Q. B., 114. 
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F(yrm of Writ of Trial. 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith, to the judge of 
the Sherifls' Court, London, being a court of record for the 
recovery of debt in our City and County of London, greeting. 
Whereas A. B., in our Court of Queen's Bench [or Common Pleas 
or Exch. of Pleas] at Westminster, on the [date of the 

first writ of summons\ day of in the year of our 

Lord , impleaded C. D. in an action for &€., [Here recite tJie 

declaration in the past tense\ and the plaintiff claimed £ , and 

whereas the defendant on the [date ofplea^ day of 

last, by his attorney [or as the case may 6e] came into our 

said court and said, &c. [Here recite the pleas and pleadings to the 
joinder of issue^ i And whereas the sum sought to be recovered in 
the said action, and indorsed on the writ of summons therein, does 
not exceed 201. ; and it is fitting that the issue, [or issues], joined 
as aforesaid, should be tried before you the said judge. We there- 
fore, pursuant to the Statute in such case made and provided, 
command you that you do summon a jury, duly qualified according 
to law, who are in no wise akin to the plaintiff or to the defendant, 
who shall be sworn truly to try the said issue [or issues] joined 
between the parties aforesaid, and that you, by the said jury, to be 
so summoned by you as aforesaid, try such issue [or issues] accord- 
ingly (a); and when the same shall have been tried in manner 
aforesaid, we command you that you make known to us [or in 
the C. P. " to our justices," or in the Exch. of Pleas " to our 
barons of our Exchequer "] at Westminster, what shall have been 
done by virtue of this writ, with the finding of the jury hereon 
indorsed, on the day of next (6). Witness 

[name of chief justice, or chief baron if the action is in the JSxch,'] 
at Westminster, the day of in the year of our 

Lord 18 

(a) As to when the writ should direct assessment of damages see ante 9, 10. 

(6) The day afler the trial or afterwards. Judgment cannot he signed hefore 
the day on which the writ has heen made returnable, though it has been 
actually returned before that day. Holmes v, London and S. W. R. Co., 13 
Q. B., 211. 
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Form of Indorsement on Writ. 

In the Q. B. [C. P. or Exch. of Pleas]. 

A. V, B. {Writ of Trial.}— To be tried at the Sheriffs' Court, 
London, at the Court House at Guildhall Buildings, Basinghall 
Street, on the day of 18 , at of 

the dock precisely. X. Y. plaintiff's attorney [or agent], of 
[stating his residmce\ 

Notice of Trial.] — The plaintiff must give a written notice of trial 
as on a trial at nisi priiLS, that is, ten days before the trial exclusive 
of the day on which the notice is given, and inclusive of the day on 
which the trial is to take place (a). Where a cause is made a 
remanet no new notice is required (6) . 

Form of Notice of Trial.] — \_The notice may he delivered on a 
separate paper or indorsed on the issue ; hut, if delivered on a separate 
paper, must he entitled in the court and cause in the same way as the 
form of affidavit, ante 9.] 

Take notice that the issue [or issues] joined in this cause will, 
pursuant to the Statute, and the order of the Hon. Mr. Justice [or 
Baron] be tried before the judge of the Sheriffs' Court of 

London, (c) on the day of 

next, at o'clock, in the [forenoon or afternoon], at the 

Sheriffs' Court, Guildhall Buildings, Basinghall Street, in the City 
of London, ["when and where counsel will attend on behalf of 
the said plaintiff," if plaintiff means to attend hy counsel] (d). 

Yours, &c., 
M. N., Plaintiff's attorney [or agent]. 

Witnesses.] — 7%e evidence must he prepared and witnesses syh- 

poenaed in the same manner as for trials at nisi prius (e). The 

subpoena must, of course, command the witnesses to ** appear in 

your proper persons before the judge of the Sheriffs' Court, London, 

by of the clock in noon of the same day, to 

testify, &c., &c.," as in ordinary cases. 

(a) Notes to Chit. F., 126, 217. 

lb) Crockford v. Tucker; 18 L. J. Q. B., 114. 

(c) If damages are also to be assessed, add here ** and that the jury Tvho try the 
said issue [or issues] will at the same time assess the damages against the defendant 
[upon the judgment by default.]" See ante 9, 10. 

(c?) See forms of notices of countermand and continuances, Chit. F., 130, 131. 

le) Archbold, 391, 1318 ; Chit. F., 189. 
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CounselJ] — The proceedings under writs of trial being according 
to the course of the common law courts {ante 6, n. 6), attomies have 
no audience. Originally there were four common pleaders in the 
Sheriffs' Court, who had exclusive audience; but by an Act of 
Common Council, the court is now thrown open to the whole bar. 
It would seem that a fee of one guinea only will be allowed to 
counsel on taxation, for the directions to the taxing masters (H. T. 
1853), provide that fees to counsel are not to be allowed on writs 
of trial ** except on trials before the judge of the Sheriffs' Court of 
London, or of other courts of record where attomies are not allowed 
to practise, and then one guinea only." 

Trial.] — The trial ought to take place nearly in the same manner as 
at nisi prim. A cause must not be tried before the time specified in 
the notice of trial (a), nor after the writ is returnable (6). The 
judge, under 3 & 4 W.IV., c. 42. sec. 18, has the like powers with 
respect to amendment on the trial as are given by that Statute to 
judges at nisi prius (c) ; and under the same sec, infra, to certify to 
stay the signing judgment in order that an application may be made 
to the court for a new trial; and under sec. 19 of the same Act, 
to certify for immediate or speedy execution, under 1. W. IV., c. 7. 
s. 2. (d). He may also, under 13 & 14 Vic, c 61. s. 12, certify 
that the cause was one for which a plaint could not have been 
entered in a county court, or that there was sufficient reason for 
bringing the action in the court wherein it was brought so as to 
entitle the plaintiff to costs (e). 

But where the verdict is under 40s. he has no power to certify 
under 43 Eliz., c 6. s. 2. to deprive the plaintiff of costs (/). 

(a) Haiislow v. Wilks ; 5 DowL, 295. 

(h) Ashburton v. Sykes ; 1 D. and L., 13B ; Petier v. Booth ; 1 Dowl. N. S,, 
545 ; Pinckney v. Booth ; 2 Dowl. N. S., 421. 

(c) Hill V. Salter ; 2 Dowl., 380 ; Archbold, 369. 

(d) Archbold, 394. 

le) Bennett v. Thompson ; 6 E. and B., 683. Craske v. Smith ; 4 C. B. N. S„ 
446. As to adjournment, Shaw v. Owen, 25 L. J. C. P., 103 ; 17 C. B., 
524. 

(/) Wardroper v. Richardson ; 1 A. and E., 75. Jones v. Bond; 5 Dowl., 455. 
Storey v. Hodson ; ibid., 558. 
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He may direct a nonsuit (a) ; but it seems doubtful whether he 
can give leave to move on a point reserved (6), and he cannot allow 
a verdict to be taken subject to a reference (c). 

The object of the Statute is to save expense at trials, and the 
superior courts will not favour the carrying proceedings of this 
(Jourt to a court of error. Therefore, where a bill of exceptions was 
tendered, but was not received, the court refused to interfere to stay 
judgment (d). 

If a cause is not reached on the day appointed for the trial, it goes 
over to the next sitting as a remanet (e). 

Verdict^ Jtidgment, Execution, and Costs,'] — The 18th sec. 3 & 4 
W. IV., c. 42. enacts that at the return of the writ (/"), costs ^hall 
be taxed, judgment signed, and execution issued forthwith, unless 
the judge shall certify under his hand upon the writ that judgment 
ought not to be signed till the defendant shall have had an 
opportunity to apply to the court for a new ti'ial ; or a judge (of 
the superior courts) shall think fit to order judgment or execution 
to be stayed till a day to be named in the order ; and that the verdict 
of the jury shall be as valid and of the like force as a verdict of a 
jury at nisi prius. 

Though judgment may be signed " at the return of the writ," it 
must not be signed before the day on which the writ is made 
returnable (/). By the 19th sec. the provisions of 11 G. IV. 
& 1 W. IV., c. 70, so far as applicable, are extended to judgments 
and executions upon writs of trial. The successful party is entitled 
to have the writ of trial delivered up to him (g). 

The right of either party to costs is the same as upon a trial at 
nisi prius. 

Where the sum indoi'sed on the writ exceeded 405. but Is. only 

(a) Watson v, Abbott ; 2 C and M., 150. 

(6) Butler o. Goodman ; 2 Jur., 1067. Johnson v. Wells ; 2 Dowl., 352. 
Kidcets v. Barman ; 4 Dowl., 578. 

(c) Wilson c. Thorpe ; 6 M. and W., 721. 

(rf) White V. Hislop ; 4 M. and W., 73. 

(e) Crockford v. Tucker; 18 L. J. Q. B., 114. 

If) Holmes r. London and South Western R. Co. ; 13 Q. B., 211. 

Q) Parker v. Claike; I P. and L., 1. 
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was recovered, the court refiised to order judgment to be entered 
for the plaintiff without costs (a). 

Execution will be the same as in ordinary cases (6). 

Form of Indorsement of the verdict on the Writ, 

Afterwards on the day of in the 

year of our Lord, 18 , [day of trial], before me the judge of the 
Sheriffs' Court of London, came as well the within-named plaintiff* as 
.the within-named defendant, by their respective attomies within 
named [as the case may be], and the jurors of the jury by me duly 
summoned, as within commanded, also came, and being duly sworn 
to try the issue [or issues] within mentioned, on their oath said that 
[state the finding of the jury as in a postea on a trial at nisi pritis,] 

[Judge's signature] (c). 

Form of Indorsement on the writ on cases of Nonsuit (d), 

(^Proceed as in the last form, hut after the words ** the issue [or 
issues] within mentioned " proceed) '* and were ready to give their 
verdict in that behalf; but the plaintiff' being solemnly called, came 
not, nor did he further prosecute his said suit against the defendant." 

Form of Judgment for Plaintiff (e). 

[Copy the issue and then proceed] : — Aftei-wards on the 
day of • , in the year of our Lord [day of signing 

final judgment] come the parties aforesaid, by their respective 
attomies aforesaid [as the case may be] and the said judge before 
whom the said issue [or issues] came on to be tried, hath sent with- 
in the the said last-mentioned writ with an indorsement thereon, 
which said indorsement is in these words; to wit: [Copy the in- 
dorsement]. Therefore it is considered, &c. [Conclude as in other 
cases, see Chit. F., 245.] 

Proceedings subsequent to Trial,] — A superior court will set aside a 
nonsuit or verdict, or grant a new trial and arrest the judgment, as in 

(a) Batchelor v. Dudley ; 9 Dowl. N. S., 977. 
(6) Chit. F., 290 ; Archbold, 393. 

(c) It is to be observed that the judge has no power to delate his authority 
in these cases. Archbold, 392. 
{d) Rules Hil., 1853. 
le) Ibid. 
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other cases (a). Upon an application to the judge for his notes for the 
purpose of proceedings, he should produce them and allow the appli- 
cant to have a copy (6) ; and where on motion for a new trial for 
misdirection he sends his notes to the court, should state the 
manner in which he submitted the case to the juiy, and not leave it 
to be shown by affidavit (c). When the defendant intends to apply 
for a new trial, he should endeavour to obtain a certificate firom the 
judge to stay judgment or execution (cf). 

(a) Arehbold, 395, 396, 397. 

(6) Metealf v. Parry; 2 Dowl., 589, 3 Dowl, 93; but see Vickers v. CJook; 
3 Dowl., 492. Parkhurst v, Gosden ; 2 C. B., 894. 
(c) Ralph V. Harvey; 1 Q. B., 845. 
{d) 3 and 4 W. IV., c. 42. s. 18 ; Angel v. Ihler; 5 M. and W., 600. . 
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PART 11. 



JURISDICTION AND PROCEDURE OF THE SHERIFFS' COURT UNDER 
THE « LONDON (CITY) SMALL DEBTS EXTENSION ACT, 1852." 



CAP. I. 

THE COURT HOUSE. 

Corporation to provide a Court . 19 General Fund 19 

Property 19 

Corporation to provide a Court,'] — The Corporation is empowered 
to provide messuages and land fit for the court (s. 29), and the 
powers of " The Land Clauses Consolidation Act, 1845," are in 
part applicable for that purpose (s. 31.) It maj borrow money for de- 
fhiying the expenses thus incurred (s. 32). The clerk of £he court 
has the care of the Court House, and offices of the court (s. 34). 

Property.'] — All real and personal estate belonging to the court is; 
vested in the Corporation, in trust for the purposes of the court 
(s. 29). 

General Fund,] — A fund called ** The General Fund of the 
Sherifl&' Court of the City of London," for providing a building for 
the court, and paying off money borrowed for that purpose, is derived 
from fees which the clerk of the court, while it is necessary to raise 
such fund, must demand and receive from plaintiffs (s. 33). The 
Corporation may order what fees shall be received within specified 
limits (s. 33). Penalties if not directed by the statute to be other- 
wise applied ; and, after six years, the unclaimed money of suitors go. 
to it (s. 127); but no time during which such suitor has been an 
infant, or feme covert, or of unsound mind, or beyond seas, counts 
in the six years (s. 103). The surplus, from time to time accumu- 
lating, is to be paid over to the credit of the Corporation (s. 33). 
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CAP. II. 

OFFICERS OF THE COURT.— MINISTERIAL OFFICERS. 



Treasurer 20 

Chief Clerk and Deputy. ... 20 

Assistant Clerks 21 

Duties of Clerks 21 

Actions against Clerk .... 22 

Chief BaiUff and Bailifis. ... 22 

Duties of Bailiffs 22 

Actions against Bailiffs . . . . 23 
Bailiffs answerable for neglect- 
ing to levy, ^c 25 

Offices not to be united .... 25 

Salaries 26 



Remedy for Extortion under colour 

of process 25 

Penalty for corruptly exacting 

fees 26 

To give Security 26 

Not to act as Attomies .... 26 
Not to sign, or receive money for 

Suitors 26 

Not to be Sureties 26 

Brokers and Appraisers .... 27 

Protection of Officers '. . . . 27 

Actions 28 



Treasurer.] — The chamberlain of the City is the treasurer of the 
court (s. 9). All the books of the court are at all times open to 
his inspectiou (r. 15), and the clerks, officers, and servants in his 
office must perform such duties in reference to the court and 
office of treasurer as he may require (s. 10). The security given 
by him as chamberlain is to be considered as security given by the 
treasurer within the Act (s. 21). He must audit and settle the 
accounts of the clerk and other officere of the court, receive balances 
of monies received by them, make payments in accordance with the 
Statute (ss. 25, 33), and once a year, and oftener if required, 
account to the Corporation (s. 26). 

Chief Clerk- and Ms BepidyJ] — The chief clerk (a) must be an 
attorney of one of the superior courts, who has practised for 
at least ^ve years. He must be appointed by the Corporation, 
who may for reasonable cause remove him (s. 11). The chief 
clerk, with the judge's approval, or in case of the chief clerk's 
inability, the judge may appoint a deputy to act for the chief 
clerk when prevented from acting by illness or unavoidable absence 

(a) See ** Interpretation," post 34, 35. 



wm t m mjJ S J f lliW IW^J g ^gg^^^Wi^WMWMWiMWB WMiWWWi^i^lMWMWjMl — BTT- 7T~TTn~" W^fWP"t^W W| 



Ministerial Officers, 21 

(a. 12). He may be paid out of the court fees, or by salary 
(s. 22). 

Assistant CkrksJ] — Assistant clerks (a) must be provided and paid 
by the chief clerk whilst that officer is paid by fees; but in the 
event of the chief clerk being paid by salary, they must be appointed 
by the Corporation and paid oat of the general fund of the court 
(s. 11). 

Duties of Clerk.'] — It is the duty of the clerk of the court, with 
the assistant clerks, to issue ail summonses, warrants, precepts, and 
writs of execution (s. 13), (6), to summon juries (s. 64), to enter 
plaints (s. 38), and register all orders and judgments (s. 13); and 
keep an account of all proceedings of the court (s. 33) ; to take 
charge of, and keep an account of all court fees and fines payable or 
paid into court, and of all monies paid into and out of court, and to 
enter an account of all such fees, fines, and monies in a book belong- 
ing to the court, to be kept by him for that purpose (ss. 33, 13, 102). 
The books which he must keep, and the forms of keeping them, are 
directed by the rules (r. 5, 6, 7, 8, 86). He must submit his 
accounts to be audited or settled by the treasurer (s. 13) ; and must, 
as often as required by him or by the judge, account to the treasurer 
for court fees and fines, and pay over monies quarterly or oftener by 
order of the court (ss. 24, 33) ; and once a year and oftener if 
required, make out and send to the Corporation an account of all 
sums paid over, by him to the treasurer, including unclaimed 
balances (s. 28). 

The clerk of the court has the care of the court house and offices 
(s. 34). The office of the chief clerk must be kept open every day, 
from 10 A.M. till 4 p.m., except on a Saturday, when it may be closed 
at 1 P.M., unless, as it would seem, the court sits on a Saturday ; 
and except on Christmas Day and Good Friday, or any day appointed 
by royal proclamation for a public fast, humiliation, or thanksgiving 
(r, 4), upon which days no process can be served (r. 67). On 
days when the court sits, the office must be opened for payment of 

(a) See ** Interpretation," post 34, 35. 

(6) The postage of all process sent by post by the officers of the court is 
charged to him, and must be paid by the treasurer (b. 188). 
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iKdiriiig ilBes at balf-pnt nine 4.w (£. 4}. A table of fees most be 
put up IB a ocmspicQoas place jd hk a£cse (s. 22 u and a DOtaoe of 
eoun dajti (e. 1): aad retamable Bmnmonses (e. 13\ The didaes 
<if j^-termg ondm and jadgmeEits, and keeping 'as aooonDt cf 
prooeediDgB under E. 13, of reoeiviDg oGnfesskms noder &. 59, tasting 
cozieieDtB under el 60, and examiiiing parties on osdi whii re- 
l€S«Doe iherexo^ aod taxiDg oosts, must be performed V't snch one or 
more of the diief cleric or assistant ckAs as the jndge by ordn' of 
€cmit directs (s. s. 2), aod as to calling on summonses see poet 2S. 

J<;fi0n« agaiiist CkrL} — As to the liabilitr of a ckdc who fas 
signed or aeaied a wanant, wben made defendant jointly witii the 
bailiff in an action fer anything done in obedienoe to the wanant, see 
^ Actions against Baili^," pocT 23, and s. 19. 

Ckkf BaHiff cmd BaHifs.'] — ^Tbese officers are appointed by fbe 
C>orporation ; and one of them, if there are more than one, is called 
^btt^ChirfBaaiff<^theCoyrt''{a). The Goiporatacn or the judge, 
by order of oomt, may remove tiiem for reasonable cause (& 17). 

Dutw$ of BaSiiffiI\ — It is the daty <^ baili& to attend ev«y 
mUtng of the coort, miless their absence shall be allowed by 
^ j<>(lg^ ^ reasonable cause (s. 18), (b. 18); and the diief 
bailiff must attend at ^be office of the chief do-k onoe everr dav 
(e. 20). It is their daty by themselves to serve all sommonses and 
ordefSy and execate all warrants, precepts, and writs issoed oat. of the 
court (g, 18), (b. 21), (k. 22), (r. 25), (r. 30). They may also 
serve ooonty court process within the City (s. 42), (r. 26), (r. 27). 
In the execution of their dnties they must confixm to the court roles, 
aod subject theremto to the direction of the judge (& 18). They 
are entitled to receive all fees and sums of money allowed \>y the 
Act in the name of fees payable to the bailiff, and out of these fees 
aod sums of money th^ must provide for the execution of the duties 
for which such fees are allowed, and for the payment of the baili£& 
according to the scale of remimeration approved by ^e judge 
(ti, 18). A bailiff levying money by virtue of process must forthwith 

^a) Id the 22nd tee. it is provided that two fortieth parts of the court fees 
tiudertbe ftatote shall belong to the «<High Bailiff/' The woid ''High" is 
cUftfly a mistake in the Act. See '* loterpretatioD,** post 34, 35. 



Ministerial Officers. 23 

pay over the same to the chief clerk, file the process, and retain it in 
his custody (r. 30) ; but a bailiff executing process of execution 
must hold securities seized under it for the b^efit of the plaintif!' 
(s. 87.) 

Eight days before a court, the chief bailiff must deliver to the chief 
clerk a list of the summonses returnable at the court, stating the 
mode of service or cause of non-service (r. 23) ; and two days 
before the court must make a similar return of judgment-summonses 
(r. 24) ; and where a summons has not been served^ he must give notice 
to the plaintiff (r. 25). 

The chief bailiff must enter memoiBnda of all orders in the 
" Order Book " (r. 28), and of warrants in the *' Chief Bailifis* 
Warrant Book," and give suitors information as to execution of 
warrants (r. 29). Summonses returnable at every court must be 
called on for hearing by such of the chief bailiff or bailiffs, or assis- 
tant clerks, as the judge may by order direct (s. R. 3). 

The chief bailiff apjwints brokers and appraisers (s. 97). 

Actions against Bailiffs.'] — Every bailiff is responsible for all the acts 
and defaults of himself, in like manner as the sheriff of any county in 
England is responsible for the acts and defaults of himself and his 
officers (s. 18); but no action may be brought against any bailiff, 
or against any person acting by the order and in aid of any bailiff for 
am/thing done in obedience to any ioarrant (a) under the hand of the 
clerk of the court and the seal of the court ^ untU demand {b) hath 
been made or left at the office of such baiHff, by the party intending to 
bring such action^ or by his attorney or agent, in writing signed by the 
party demanding the same, of the perusal and copy of such warrant, 
and the same hath been refused or neglected by the space of six days 
after such demand (s. 19). 

In case after such demand, and compliance therewith by showing the 
warrant to and permitting a copy to be taken thereof by the party 
demanding the same, any action is brought agamst such bailiff or 

(a) See «* Actions/' joos* 28. Burling c. Harley ; 27 L. J. Ex., 258. Want of 
jurisdiction in the judge would not deprive a bailiff of the benefit of tlie statute. 
Atkyns v. Kilby ; 11 A. & E., 777. 

(6) Clark v. Woods ; 2 Ex., 395. 
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other person acting in his aid for any such cause as aforesaid, without 
making the clerk of the court who sign^ or sealed the warrant 
defendant (a), then, on producing or proving such warrant at the trial 
of such action, the jury must give their verdkt for the defendant, 
** notwithstanding any defect of jurisdiction or other irregularity in the 
said warrant,^ If such action be brought jointly against such clerk 
and also against such bailiff ot person acting in his aid as aforesaid, 
then, on proof of such warrant, the jury must find for the bailiff, and 
for such person so acting as aforesaid, notwithstanding such defect or 
irregularity as aforesaid (s. 19). Jf the verdict is given against 
the clerk, then the plaintiff recovers his costs against him, to be 
taxed in such manner by the proper officer as to include such costs 
as the plaintiff is liable to pay to the defendant, for whom such verdict 
shall be found as aforesaid (s. 19). 

The defendant may plead the general issue (a), and give the special 
matter in evidence at any trial had thereupon (s. 19). 

The provisions of s. 19 above, it is to be observed, apply only to 
actions for anything done in obedience to a warrant under the hand of 
the derk and seal of the court. 

In order to proceed in such case : — the plaintiff or his attorney 
should leave at the bailiff's office a demand in writing of a perusal 
and copy of the warrant signed by the plaintiff; and until the 
demand has been refused or n^lected for six days, the plaintiff 
cannot proceed against the bailiff alone ; but affer that time, if the 
demand is refused, the bailiff may be sued alone. 

If the demand is complied with, the clerk of the court who 
signed OK sealed the warrant, must be made defendant jointly with the 
bailiff or other person ; as, otherwise, upon the production of the war- 
rant at the trial, the jury must give their verdict for the defendant. 

If the action is brought jointly against the clerk and baiUff or other 
person, upon proof of the warrant the jury must find for the bailiff; 
but if the verdict goes against the clerk, the plaintiff recovers his 
costs against the clerk ; and the costs which the plaintiff is liable to 
pay to the successful bailiff or other person are to be included in the 
costs recoverable by the plaintiff from the clerk. 

(a) Dews v. Ryley ; 2 L. M. & P., 544. 
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BaUiffs mswemblfifor 'neglecting to levy, ^c] — If a bailiff employed 
to levy an execution, by neglect, or connivance, or omission loses the 
opportunity of levying the execution, then, upon complaint of the 
party aggrieved by reason of such neglect, connivance, or omission 
(and the fact alleged being proved to the satisfaction of the court, on 
the oath of any credible witness), the judge must order the baUiffto 
pay such damages as it shall appear that the plaintiff has sustained 
thereby, not exceeding the sum for which the execution issued. 
Upon demand and on refusal by the bailiff to pay the sum ordered, 
payment may be enforced by such ways and means as a judgment 
recovered in the court (s. 106). 

Offices not to be united.^ — Neither the clerk of the court nor his 
partner, nor any person in the service or employment of such clerk 
or his partner, may act as treasurer or bailiff of the court. Neither 
may the treasurer nor his partner, nor any person in the service or 
employment of such treasurer or his partner, act as clerk or baihff. 
Neither may any bailiff, or his partner or clerk, or any person in 
the service or employment of any bailiff or his partner, act as clerk 
or treasurer (s. 14), subject to a penalty of 50?. and liability to dis- 
missal (s. 16). 

Salaries,'] — The Corporation may pay the judge, clerk, bailiffs, 
and officers of the court by salaries instead of fees (s. 23) ; or if the 
fees allowed to be taken by the judge, clerk, or bailiffs appear more 
than sufficient, may regulate the amount (s. 22). 

Balances in hands of Officers of the Court, "} — The Corporation must 
make rules for securing balances and monies in the hands of the 
officers of the court, and for the accounting for and appUcation of 
such monies (s. 27). 

Eemedy for Extortion under colour of process."] — If any clerk, 
baihff, or officer of the court, acting under colour or pretence of the 
process of the court, be charged with extortion or misconduct, or 
with not duly paying or accouuting for any money levied by him 
under the Act, the judge may inquire into such matter in a sum- 
mary way. For that purpose the judge may summon and enforce 
the attendance of all necessary parties, in like manner as the attend- 
ance of witnesses in any case may be enforced, and may make 
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sach order for the repayment of money extorted or for due paymait 
of money levied, and for payment of damages and costs, as he shall 
think just He may also impose such fine upon the clerk, bailiff, or 
officer, not exceeding 10/. for each offence, as he shall deem adequate ; 
and in de&ult of payment, payment of the same may be enforced 
by such ways and means as for a judgment recovered in the court 
(s. 107). 

Penalty for corruptly exacting FeesJ] — Every treasurer, derk, 
bailiff, or other officer who wilfully and corruptly exacts, takes, or 
accepts any fee or reward whatsoever, other than the fees appointed, 
^or or on account of anything done or to be done by virtue of the 
Act, or on any account whatsoever relative to putting the Act into 
execution, upon proof thereof before the court, will be for ever 
incapable of serving or being employed under the Act in any office 
of profit or emolument, and will also be hable for damages as by the 
Act provided (s. 108). 

To give &cwn^.]— The treasurer, clerk, deputy clerk, and bailiff (a), 
who in the execution of their duty may receive monies, mast give 
security for the due performance of their several offices (s. 21). 

Not to act as AUomies,] — No clerk (6), treasurer, bailiff, or other 
officer, may, either by himself or his partner (c), be directly or 
indirectly engaged as attorney or agent ((f), for any party in any 
proceeding (e) in the court (s. 15), subject to a penalty, and liability 
to dismissal (s. 16). 

Not to sign or receive money for Sidtars,'] — No officer of the court, 
or his partner or clerk, may, on account of suitors, sign the ledger 
or any other book, or receive money, or otherwise act as an agent 
for that purpose (r. 16). 

Not to he 5'Mre^ies.]— Where, by the practice of the court, secu- 

(a) Pybui V. Gibb ; 6 E. and B., 902. 

(6) An ascMtant-clerk is an officer within the meaning of the corresponding 
•ections of the County Court Acts. Ackroyd t?. Gill ; 25 L. J. Q. B., Ill, post 
34, 35. 

(c) See R. v. Fox. 28 L. J. M. C, 157. 
{d) See (R. 16.) 

{e) An application by the high bailiff of a county court for a warrant under the 
Absconding Debtors' Act not a proceeding. Warden c. Stone, 26 L. J. Q. B., 200. 
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rity is required, no officer of the court, or practising attorney, or his 
clerk may be surety (r. 17). 

Brokers and Appraisers,'\ —The chief bailiff may appoint persons 
for keeping possession, and sworn brokers and appraisers, for the pur- 
pose of selling or valuing goods, chattels, or effects taken in execution 
under the Act. He may also direct security to be taken from each 
of them for the faithful performance of their duties without injury or 
oppression. 

But the judge or chief bailiff may dismiss any person, broker, or 
appraiser so appointed (s. 97). 

No goods taken in execution may be sold for the purpose of 

fcisfying the warrant, except by persons so appointed (s. 97). 

They are entitled to have, out of the produce of the goods 
listrained or sold, sixpence in the poimd on the value of the goods 
for the appraisement, whether by one broker or more, over and 
above the stamp duty ; and for advertisements, catalogues, sale, and 
commission, and delivery of goods, one shilling in the poimd on the 
net produce of the sale (s. 97). 

Protection of Officers.'] — If any officer or bailiff (a) is assaulted 
in the execution of his duty, the person offending will be liable to 
a penalty not exceeding 51,, recoverable by order or before a justice 
{post 129); and the bailiff, or any peace officer, may take him 
into custody and bring him before the court or a justice (s. 105). 

If any person brings any suit in a superior court in respect of 
any grievance committed by any clerk, bailiff, or officer of the 
court, under colour or pretence of process of the court, aud the 
jury, upon the trial of the action, does not find greater damage:} 
than 50L, no costs will be awarded to the plaintiff, unless the judge 
certifies in court, upon the back of the record, that the action was 
fit to be brought in such superior court (s. 134). 

Where a warrant for the recovery of a small tenement, under 
8. 112, has been executed, the warrant is a sufficient authority to 
the bailiff to enter upon the premises, with bis assistants, and to give 
possession accordingly, and to levy the sum ordered by the court 

(a) See Box v. Green, 9 Ex., 503. 
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to be paid to the landlord for costs (s. 112) ; and no action or 
prosecution can be brought against the jndge or the clerk of ihe 
court by whom the wanant was issued, or any bailiff or odior 
person by whom the warrant has been executed or summons 
affixed, for issuing the warrant or executing the same, or affixing 
the summons, by reason that the person by whom the same was 
sued out had not lawful right to the possession of the premises 
(s. 114). 

See also " Contempt of Court ** post 29, and " Actions," infra. 

Actions,^ — Officers may sue and be sued in a superior court, al- 
though this court has a concurrent jurisdiction. The plaintiff in 
the suit may elect in which court he will proceed (s. 118). 

All actions and prosecutions for anything done " in pursuance of 
this Act,*' (a) must be laid and tried in the county where the ^t 
was committed, and must be commenced within three montHs after 
the fact committed. Notice in writing of such action, and of the cause 
thereof, must be given to the defendant one month at least before 
the commencement of the action ; and no plaintiff can recover in 
any such action if tender of sufficient amends has been made before 
action brought, or if, after action brought, a sufficient sum has been 
paid into court with costs, on behalf of the defendant (s. 131). 

See also " Protection of Officers " ante 27. 



CAP. III. 

OFFICERS OF THE COURT {continued,) —JUDICIAL OFFICERS. 

The Judge and his Deputy . . . 28 I The Jury 29 

Contempt of Court 29 K 

The Judge and his Depvty,^ — The judge of the Sheriflfe* Court, and 
in case there be more than one (6), then one of such judges 

(a) This statntoiy protection extends to a party who, in doing the act bona fide 
and witii some colour of leason, as distinguished from mere caprice, helieres that 
he is acting in pursuance of the statute. See the numerous authorities, and law 
on this subject— Selwyn, 291 and 924 ; Pollock, 27 ; Burling o. Harley, 27 
L. J. Ex., 258 ; Garton v. G. W. R. Co., 7 W. R., 478. 

(6) Introduction, 1. 
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must preside at the trial of all actions and proceedings under the 
Statute (s. 7) (a). He is the sole judge in all actions brought in 
the court, and determines all questions, as well as of fact as of 
law (6), unless a jury be summoned (ss. 61, 52). 

In case of the judge's illness, or unavoidable absence, he, or in 
case of his inability the Corporation, may appoint a barrister-at- 
law, who has practised for at least seven years, to act as his de- 
puty (s. 8). The salary of the judge may be regulated by the 
Corporation (s. 22). 

Contempt of Court i\ — If any person wilfully insults the jvdge, 
or any juror, or bailiff, clerk, or officer of the court for the time 
being, during his sitting or attendance in court, or in going to or 
returning from the couH, or wUfvUy interrupts the proceedings of 
the court, or otherwise misbehaves in court, any bailiff or officer of 
the court, with or without the assistance of any other person, may, 
by the order of the judge, take the offender into custody, and 
detain him until the rising of the court ; and the judge may, by a 
warrant under his hand, and sealed with the seal of the court, 
commit him to any prison to which he has power to commit 
offenders under the Act, for any time not exceeding seven days, or 
impose a fine not exceeding five pounds for every offence, and in 
defeult of payment commit the offender for any time not exceeding 
seven days, unless the fine be sooner paid. 

The JuryJ] — The jurors must be persons qualified and liable to 

(a) The appointmoit is made by the Corporation, and the manner of it is not 
noticed in the statute. 

(6) A judge of a court of record is answerable in an action for an act done hj 
his command when he has no jurisdiction, and is not misinformed as to the facts 
on which his jurisdiction depends. Honlden v. Smith, 14 Q. B., 841 ; cited 
Gelen tJ. Hail, 2 H. and N., 389 ; Booth v, Clive, 10 C. B., 827. If he adjudi- 
cates improperly upon a preliminary matter, and improperly refuses to hear a 
plaint, a mandamus to him will lie (see Pollock, 42) ; but not if he enters upon 
the hearing (ibid.). In the case of a county court judge, against whom a rule 
for a criminal information had been obtained for alleged misconduct, the rule was 
discharged on the ground that before coming to the court the applicant had 
memorialized the Lord Chancellor, and so elected his remedy. R. v. Marshall, 
4 E. and B., 475. 
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CAP. IV. 

httrri^t^n^ AVUfrnititf and AgtaU , 30 | Their Fees 32 

/hrmUrfff Attcmiei, and Agents.] (a) — No peison, unless by 
li;ttv<; t/f tim oAUtf iB entitled to appear for any other party to any 

Oi; UwiHf iti p. 30, dim 20 mlei of the Sherifrii* ComtB, supposed to have 
\t*mi tatyU in 17 HI, Tlm% nilef do not eeem to hare been expressly repealed, 
hui WM Umf^iUsahU to the altered condition of the courts, except the two follow- 

** i, It Ut ordered that all and erery the officers and practisers of the said 
w$urU <io Attewl the Mid court in their gowns. 7. And whereas sererai reoonk 
itf ttie (wi/l iUfUrU have been embezzled, razed, and lost ; for preventing the like 
in I'liture, it is ordered, that no persons whatsoever, other than the attomies anc 
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proceeding in the court, unless he be an attorney (a) of one of the 
superior courts, or a barrister-at-law instructed by such attorney (6), 
on behalf of the party (s. 81). 

No barrister or attorney, or other person, except by leave of tlie 
judge, is entitled to be heard to argue any question, as counsel, 
attorney, or agent (a) for any other person, in any proceeding in the 
court (s. 81) {and see post 131). 

No person, not being an attorney of a superior court, is entitled to 
have or recover any money for appearing or acting on behalf of any 
other person in the court (s. 81) {and see post 131). 

An attorney of a superior court, on producing to the chief clerk 
his certificate for the current year, may be admitted to sign the roll 
of attomies of the court (r. 33), and, until he has signed is not 
entitled to have audience (r. 34). Attomies on the roll must, if 
required by the chief clerk, once a year produce their certificates to 
him (r. 33). No attorney, except by leave of the court, is allowed 
to appear for a person unless retained by and acting on his instruc- 
tions (r. 34). 

Officers of the court may not act as attomies in the court 
{ante 26), nor may attomies, practising in the court, be sureties 
{ante 27). Confessions and consents under ss. 59 and 60 may 



officers of the said courts and their clerks, shall be permitted to come wthin the 
said court daring the time of the said court : and the quarterman for the time 
being do, from time to time, take care and see the same duly observed and 
executed ; and that no record of the said court be handed over or taken out of the 
said court, but that ^e said records be viewed, searched, and copied within the 
said court, by the proper officers of the court. The exclusive privileges of prac- 
tising formerly enjoyed by the four city pleaders and eight attomies (Lewis, 25), 
have been abolished by an act of Common Council. 

(a) See " Interpretation " post 34. 

(6) Except by statute, as in this and some other instances, there is no rule of 
law requiring counsel appearing in court for a party who pleads in person to be 
instructed by an attorney ; but the usage that, unless in some excepted cases, 
they should take their instructions from attomies only is beneficial, and ought 
to be maintained. Doe v. Hall; 15 Q. B., 171. As to the authority of counsel 
to compromise, Chambers v. Mason, 28 L. J. C. P., 11. 
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be sigued in the presence of attornies (j)ost 66, 68). But aflSdavits 
may not be swom before the attorney of the party on whose behalf 
they are to be used (^post 63). 

Their Fees,^ — ^The fees to be taken by barristers and attornies (a), 
and in what cases the expense ot employing them ihust be allowed 
on taxation may be from time to time settled and regulated by the 
judge (s. 81). See post 131, and the rules now in force as to costs 
App., 64. 



CAP. V. 

SITTINGS OF COURT, COURT FEES, AND RULES OF PRACTICE. 



Where Cotirt must he held ... 32 

When to be held 32 

Adjournments and additional Courts 32 
Notice of Court Days .... 33 
Notice of Summonses returnable at 
Court 33 



Court Fees 33 

Table of Fees to be exhibited . . 33 
Plaintiff to pay Fees m first in- 
stance 33 

Rules and Forma 34 

Interpretation 34 



Where Court must he held^ — The Sherifis' Court, for all pur-, 
poses, must be held within the City : at the Guildhall or at such 
other place within the City as the Corporation may direct (s. 5). 
Under this authority the Court of Common Council has ordered 
that the court shall be held at the Court House in Guildhall Build- 
ings, Basinghall Street. 

When to he held»^ — The Corporation are empowered, from 
time to time, to appoint the days for holding the court for the pur- 
poses of the Act (s. 6). This is done monthly, 'at the ordinary 
meetings of Common Council. The judge must hold a court, for 
the purposes of the Statute, once at least in every month, at the 
place and times thus appointed (s. 35). 

Adjournments and additionai Courts.^ — The days expressly ap- 
pointed by the Corporation are not the only days on which courts 
may be holden, as the judge may adjourn a court, and all plaints 

(a) See Leverson v, Shaw, 15 C. B., 282. Ex parte Keigley, 9 C. B., 338. Ke 
Clipperlon, 12 Q. B., 687. 
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and proceedings therein, to the same or any future day, and may 
from time to time hold additional courts (s. 35). 

Notice of Court Days,^ — Notice of the days on which the court will 
be holden for the purposes of the Act must be put up in some 
conspicuous place in the court (s. 35), and court house (r. 1), and 
in the office of the clerk of the court, and no other notice thereof 
is needed; but whenever any day so appointed for holding the 
court is altered, notice of the intended alteration, and of the time 
when it will take effect, must be put up in the same manner (s. 35), 
and in the court house and clerks' office immediately ; but no notice 
need be put up of any adjourned court (r. 1). 

Notice of Summonses returnable at Court,^ — Four days before 
holding any court the chief clerk must affix in some conspicuous 
place in the court house, a list of summonses on plaints, and one 
day before the court a list of judgment summonses deUvered to him 
by the chief bailiff, returnable at the court ^R. 13), 

Court Fees,^ — On every proceeding in the court under the Act 
the fees set down in the Schedule to the Act annexed, or in any 
Schedule of fees reduced or altered under the power contained in 
the Act for that purpose, are payable and none other. The Cor- 
poration may lessen the amount of the fees to be taken in the court 
under the Act, and again increase such fees, but the scale of fees 
given in the Schedule to the Act (a) must not in any case be sur- 
passed (s. 22). 

Table of Fees to he put i«p.] — A table of such fees must be put up 
in some conspicuous place in the place where the court is held, and 
in the clerk's office (s. 22). 

Plaintiff to pay Fees in first instanced] — The fees on €very pro- 
ceeding must be paid, in the first instance, by the plaintiff or party 
on whose behalf such proceeding is to be had, on or before such 
proceeding, and in default of payment are to be enforced by order of 
the judge by such ways and means as any debt or damage ordered 
to be paid by the court can be recovered (s. 22). Fees towards 
the general fund {ante 1 9) if not paid in the first instance by the 

(a) Appendix, 30. 

d 
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practice oi Sapeiior Courts, posf 50. 

The forms to be provided by the parties to any proceeding are 
sapfilied throogfaont the work. 

Interpretation.^ — ^In oonstming die Act : — 

** Agent ^ means any person tuuaUy employed by the landlord m 
UUing lands, or in collecting rents^ or tpedoBy antiiarized to act in any 
partirMlar matter by writing under the hand cf the landlard 

** Attomey-at^aw^ inclndes a solicitor in a court of equUy» 

" BaU^** inclndes chief baH^. 

** Clerk ^ most be tmderstood to mean chief derk, 

(a) It woald teem that the roles cannot oyerride the provisioDS of the statute ; 
but qtiirre, la re Hacking v. Lee ; 29 L. J. Q. B,, 205. 
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" Landlord " means the person entitled to the immediate reversion, 
or if the property beheld in joint tenancy, coparcenary, or tenancy in 
common, any one of the persons entitled to such reversion, 

" Mayor, Aldermen, and Commons " means mayor, aldermen, and 
commons of the City of London in Common Council assembled, 

" Person " means a body politic, corporate, or coUegiate, as well as 
an individiud. 

" The Court " means " the Sheriflfe' Court holden under the 
provisions and for the purposes of the Act" (s. 136). 

The interpretation above applies to the interpretation of the 
Rules of Practice (r. 2) ; and the second rule, after providing for 
the interpretation of the singular and plural and genders in the 
usual way, provides that in those Rules : — 

« Chief BaU^ " shall include a baHif. 

'' Chief Clerk " shaU include a deputy clerk, and also an assistant 
clerk. 

" County Court'* a court under 9 & 10 Vic, c. 95. 

" On Oath " shall mean on oath vivd voce or by affidavit. 

" Place of Abode " shall include any house, room, or place which 
a person gives as kis address, or in which he lodges, 

" Place of btisiness " shall include any lumse, room, office, or place 
where a person carries on business. 

^^ Plaintiff" and " defendant " shall extend to and include cor- 
porations, companies, societies, and persons suing and being sued in 
a representative capacity, whether as executor, administrator, trustee, 
assignee, registered public officer, treasurer, secretary, clerk, or 
otherwise. 

" The Statute " shall mean 15 Vict., c. Ixxvii. 
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CAP. VI. 

JURISDICTION AND PROCEEDINGS PREVIOUS TO THE 
COMMENCEMENT OF A SUIT. 

Area of Jarisdiction 36 

Where Defendant must D'joell, ^c. 36 

Area o/ Jurisdiction,^ — The Statute does not expressly defijie the 
superficial area of the jurisdiction of the court; but, although in 
many instances, as where a cause of action arises in part within the 
City, the process of the court may be executed beyond the City, 
its ordinary jurisdiction is limited to the City of London and 
the liberties (s. 39) ; but includes all precincts and extm parochial 
places within those limits (s. 40). 

Where Defendant must dweUj ^c] — A summons may issue in the 
following cases : — 

1. If the defendant dvoells (a) within the City or liberties at the 
time of action brought. 

2. If one of the defemdants dwells within those limits at the time 
of action brought. 

3. If the defendant, or one of the defendants, carries on business (6), 
or has employment within those limits at the time of action brought. 

(a) As to ** place of abode," in construing the rules see " Interpretation," 
{ante 35). A corporation dwells at the place where its business is carried on. 
Taylor o. Crowland Gas and Coke Co. ; 11 Ex., 1. 

C6) If the nature of a man's business be such that he must be necessarily 
moving about within a particulai* district, as a surgeon and accoucheur in visiting 
patients, that is a carrying on business within the district, under the County Court 
Acts. Mitchell v, Hender; 23 L. J. Q. B., 273. 

A company carrying on business in London, but employing in a country 
town a geneml commission agent, who ti'ansaets the company's business in the 
town, in an office for which the company pay rent, does not ** carry on business " 
in that town within 9 & 10 Vic, c. 95. s. 128. Corbett t:. Gen. Steam Nav. Co, ; 
4 H. & N., 482. Nor does a railway ** carry on business '* (within the sec), 
at a. receiving-house or booking-office. Minor v. London & N. W. R. Co.; 
1 C. B. N. S., 325. 

One who resides in Scotland, but ^* carries on business " in London by an 
agent, is not bound to sue in this court for a debt under 20/. Sheils o. Rait ; 
7 C. B., 16. As to entering upon residence for the purpose of giving jurisdic^ 
tion, Massey v. Burton, 2 H. & N., 597. 
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4. If, within six months from the time of action brought, the 
defendant, or one of the defendants, has dwelt, or carried on busi- 
ness, or had employment within those limits. 

5. If the whole cause (a) of action arose within those limits. 

6. If the cause of action, in pabt (6), arose within those limits 
(s. 39). ♦ 

Situation ofSmaU Tenements,^ — ^The jurisdiction conferred by the 
112th sec, for recovering possession of small tenements extends to 
any house, land, or other corporeal hereditament, situate either m 
the whole or m part within " the jurisdiction of the court " (s. 112), 
post 115. 

(a) Where a letter was written and posted by the defendant, ont of a county 
court district, ordering work of the plaintiff, and was received, and the work was 
done by him within the district, it was held that the whole cause of action arose 
within the district. In re Newcombe v, de Roos ; 29 L. J. Q. B., 4. If goods 
sold are delivered to a carrier, who by special appointment, or tiie course of 
business, has been adopted by the parties as the defendant's agent, the cause of 
action arises within the jurisdiction where the delivery takes place. Dutton v, 
Solomonson ; 3 B. & P., 582 ; but see Barnes v. Marshall ; 21 L. J. Q. B., 388. 

(6) In this respect the court has a much more extensive jurisdiction than the 
county courts. Under the acts regulating those courts, sununonses out of the 
district are granted by leave of the judge, and th^n only where the whole cause of 
action has arisen within the home district. Pollock, 56. It is shown (post 42) 
in what cases a cause of action may not be divided ; and the authorities there 
cited will explain in what cases a part of a cause of action will arise within 
the jurisdiction of the court. In an action by indorsee against the drawer of a 
bill the notice of dishonour is a '* material point " of the cause of action. 
Heath > v. Long ; 1 L. M. & P., 333. As to acceptance, RofF v. Miller ; 
19 L. J. C. P., 278. 
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Jarifldiciion in Personal Actions 
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Wlmt Actions absolately excluded 
from Jurisdiction 

Jurisdiction hj A^^reement, in cases 
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Result of Enactments as to Juris- 
diction 40 

Malicious Prosecution .... 41 
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Excess beyond 50/. may be 
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Partnership and Intestacy ... 43 

Replevin 43 

Small Tenements 43 

Actions for less than 5/. not re- 
movable 43 

Actions for more than 5/. remov- 
able by leave of Judge ... 43 
Appeal in Actions for sum exceed- 
ing 20/., and not exceeding '50/. 43 
Certiorari taken away .... 43 

Second Suit 44 

Suitors 44 

Privilege 44 



In Personal Actions for not more than 60?.]— All pleas of personal 
actions (a) where the debt or damage claimed is not more than 502. (6), 
whether on balance of account (c) or otherwise, may be heard and 
determined mider the Act (s. 2) ; but (except by agreement in the 
manner presently explained) the court has not cognizance of 

(a) Personal actions are those brought for specific recovery of goods and 
chattels, or for damages or other redress for breach of contract, or other injuries, 
of whatever description ; the specific recovery of landSf tenements, and heredita- 
ments only excepted. The most common are, debt, oorenant, detinue, trespass, 
trespass on the case, and replevin. Stephen, pp. 3, 14. Assumpsit is not named, 
but is included in trespass on the case. As to the jurisdiction of the county courts 
in detinue, Taylor v. Addyman ; 13 C. B., 309. An action under 4 6. II., c. 28. 
s. 1, for double value for holding over after notice to quit lies in the county courts. 
Wickham i^. Lee ; 12 Q. B., 521. An action cannot be brought in a county court 
on a judgment of a superior court, 19 & 20 Vic, c. 108, s. 23. (See Winsor t;. 
Dumford ; 12 Q. B., 603) ; nor in superior court on judgment of county court. 
Austin V. Mills; 9 Ex., 288. 

(h) A demand exceeding 50/., but reduced by credit given for a set-off to less 
than that amount, is not within the jurisdiction. Beswick v. Capper ; 7 C. B., 669. 
Tongue v. Chadwick ; 5 E. & B., 950. 

(c) These words have reference to a debt reduced by payments, or a balance 
settled and ascertained before action brought. Woodhams v. Newman; 7 C. B., 
655. 
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any action of ejectment, (a) or in any action in which, although 
the debt or damage claimed may not exceed 507., the title (() to any 
corporeal or incorporeal hereditaments {6), or to any tithe, toll((Q» 
fair, market, or franchise, shall be in question (s. 2), and in the 
actions ipentioned in the next paragraph has absolutely no jurisdiction. 

Whai Actions absolutely excluded from Jurisdiction,^ — If both parties 
agree by a memorandum (post 40, 41), they may give power to the 
court to try the actions, to be presently speci6ed, which are not other- 
wise within its jurisdiction ; but no such memorandum can give any 
authority to the court to try any action in which the validity of any 
devise, bequest, or limitation under any will or settlement may be 
disputed, or in any action for any libel or slander, or for criminal 
conversation («), or for seduction, or for breach of promise of 
marriage (s. 4) ; and these actions are altogether excluded from the 
jurisdiction of the court. 

It is to be observed that in the County Court Act, 9 & 10 
Vic,, c. 95. 8. 58, the actions for ejectment and malicious prosecution 
are specified amongst the actions absolutely excluded from the juris- 

(a) Post 39, 40. 

(6) A party sued for rent and double value cannot oast the jurisdiction of a 
county court by alleging title in himself, if it be. proved that he had admitted 
himself to be tenant to the plaintiff when the rent accrued, and when the holding 
orer commenced. Wickham v. Lee; 12 Q. B., 521. The daim set up must be 
a bond fide and the right one that can exist in point of law. Lloyd v. Jones ; 
6 C. B., 81. Re Emery, 4 C. B. N. S.,423. In trespass for breaking doora of rooms in 
a cottage alleged to have been reserved in the letting, the defendant set up tliat plain- 
tiff let the whole cottage. Held sufficient to oust jurisdiction. Chew v. Holroyd ; 
8 Ex., 251 . If it does not appear on the face of the proceedings that title is in question, 
the judge may inquire whether it is or not ; but, on motion for a prohibition, his 
decision is open to revision. Thompson v. Ingham ; 14 Q. B., 170. And see Evers- 
field c. Newman ; 4 C. B. N. S., 418 ; Lawford v. Partridge ; 1 H. & N., 621. 

(c) The office of parish clerk is an hereditament. Stephenson v. Raine; 
2 E. & B., 744. Paving rate not. Baddeley v, Denton ; 4 Ex., 508. See 
also Gwynne v. Knight ; 1 Ex., 102. 

(d) A disputed custom may be tried, as to moor vessels at a wharf in h navi- 
gable river. Davis v. Walton; 8 Ex., 153. But not disputes as to tolls under 
a harbour act. R. v. Everett ; 1 £. & B., 273. As to railway tolls. Hunt v. 
G. N. R. Co. ; 10 C. B., 900. 

{e) 20 & 21 Vic, c. 85. s. 59, abolishes this action in England 
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diction of those courts ; and the fact that the same actions are not 
excluded in the corresponding clause of the Statute regulating the 
Sheriffs' Court, would seem to show an intention on the part of 
the legislature not absolutely to take away the jurisdiction of the 
court in such cases. 

With respect to the action for malicious prosecution, it will be 
seen (jpost 41) that the court may try that action ; but it would 
seem that by the 3rd section of the Mayor's Court Procedure 
Act (a), the court is now deprived of jurisdiction in ejectment (6), 
and all real actions (c) ; and that its jurisdiction is limited to *' pleas 
of perso;nal actions under the provisions " of the Statute. 

Jurisdiction by Agreement in cases beyond Ordinary Jurisdiction.^ — 
The actions, otherwise beyond the jurisdiction of the court, which 
the court may try if both parties agree that it shall do so, are any of 
the actions mentioned above (except those mentioned as absolutely 
excluded from the jurisdiction) in which the sum sought to be 
recovered exceeds the sum of 50?., or in which the title to land, 
whether of freehold, copyhold, leasehold, or other tenure, or to any 
tithe, toll, market, fair, or franchise is in question (s. 4). 

Results of Enactments as to Jurisdiction in Actions,^ — The result 
appears to be that : — 

1st The court cannot try actions wherein the validity of a devise, 
bequest, or limitation under a will or settlement is disputed, or for 
libel, slander, crim. con., seduction, or breach of promise of marriage, 
nor ejectment, nor any real action. , 

2nd. That by agreement, but not otherwise, it may try all other 
actions wherein the title to corporeal or incorporeal hereditaments, or 
to any tithe, toll, fair, market, or franchise is in question ; and any 
personal action other than those specified in the 1st paragraph; 
although the amount for which such actions are brought exceed 50L 

(a) Appendix, 33. 

(b) «No instaDce of this action having been brought in the court has oocnrred for 
many years. Pulling, 201. But mere non-user does not take away jurisdiction, 
Att. G. (I. M.) tj. Cowley ; 12 Moore, P. C. C, 27. 

(c) Unless the proceedings under the statute (s. 112) for recovering possession 
of small tenements come within this definition. 
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3rd. That all other personal actions where the claim is not more 
than bOl, are within the ordinary jurisdiction of the court. 

Malicious Prosecution^] — It is to be observed that the provisions in 
the 2nd and 4th sections make no mention of the action for malicious 
prosecution. This action therefore, as well as false imprisonment, 
is a personal action within the ordinary jurisdiction (a). 

Requisites of Agreement in cases bei/ond Ordinary Jurisdiction,] — The 
agreement must be by a memorandum signed by both parties or their 
attomieSy in the presence of the chief clerk or of one of the assistant 
clerks. The parties or their attomies must state in it that they know 
the cause of action to be above 501., or that they know title to come in 
question in the action (s. 4), The memorandum must be filed with the 
clei^k of the court at the time of filing the demand of the plaintiff (s. 4). 

Form of Agreement. 

We [or the respective attomies of] A. B. of &c., and 

C. D. of &c., hereby agree that the Sheriffs* Court of 

London shall have power to try an action to be brought in the said 
Court by A. B. against C. D. for [state briefly the cause of action(by], 
and we further state that we know that [" the said cause of action is 
above 50?./' or " title will come in question in the said action."] 

{Signed) A. B. [or E. F., attorney for A. B.] 
C. D. [or G. H., attorney for C. D.J 

(a) The county courts have no jurisdiction, except now by agreement, in these 
cases, nor even where a plaint is in substance for a malicious prosecution. Hunt 
0. N. Staf. R. Co. ; 2 H. & N., 451. The nflc that in such action the plaintiff 
must show a termination of the proceedings in his favour does not apply where 
the proceedings in resptet of which the action is brought are ex parte. Steward 
V, Gromett ; 29 L. J. C. P., 170. As to this action, where the plaintiff in it 
had been prosecuted for perjury by the direction of a county court judge, under 
the Criminal Justice Act ; when, in fact, he had spoken the truth, and the defend- 
ant, by committing perjury, had led the judge to an erroneous belief, Fitz John 
V. Mackinder ; ibid., 167. As to " reasonable and probable cause," Wyatt v. 
White ; ibid. Ex., 193. In an action for false imprisonment on a charge of steal- 
ing in a house property of an inmate with whom the plaintiff lived as servant, 
the fact of the defendant signing the charge-sheet and appearing before the magis- 
trate was held strong, but not conclusive evidence that he authorized the arrest. 
Harris v. Dignum ; 29 L. J. Ex., 23. See post 47 (e), 

(6) See " Particulars of Demand " (post 58). 
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Cause of Action not to be divi^d.] — A plaintiff maj not divide 
any demand or cause of action (a) for the porpose of bringing two or 
mure suits in the court (s. 44)) 

Excess beyond 50/. may be abandoned.^ — A plaintiff having a 
demand or cause of action for more than 50/., for which a plaint 
might be entered if not more t^ian 50/., may abandon the excess 
of such demand over and above 50/., and may, on proving his case, 
recover to an amount not exceeding that sum. 

The judgment of the court upon such plaint is a full discharge of 
all claims in respect of the cause of action, and judgment must be 
entered aooordingly (s. 44). The abandonment must be entered on 
the particulars of demand (6) (r. 38). See post 58. 

{a) *' Ccaae of action ** means '* cause of one action^" and is not limited to 
an action on one separate contract. In the case of tradesmen's bills, in which one 
item is connected with another in the sense that the dealing is not intended to 
terminate with one contract, hot to be continuoos, so that one item, if not paid, 
shall be united with another and form one entire demand, the demand, if it 
exceed 50/., ceases to be within the jorisdictioD of a county court. In re Akrojd, 
1 Ex., 479 (where 228 actions were brought on worianen*s tickets), confirmed 
in the case of a bntcher^s aocoaut. Bonsey v. Wordsworth ; 18 C. B., 325. So 
in the case of a written contract with a carrier for carriage of timber from Swindon 
to London bj barge, where it was necessary to haul the timber from where it lay 
to the wharf, the hauling and carriage were held to form one oontiact ; and that 
it was not complete till the timber was delivered in London. Barnes o. Marshall ; 
18 Q. B., 789. Where the plaintiff had sold a quantity of bricks to the defendant 
under a contract executed by Both parties within the jurisdiction of a county court, 
and, after delivery of a part, and defendant i^efusing the remainder, the plaintiff 
sued for the amount of those delivered and gave the agreement in evidence and 
recovered less than 20/., it was held the superior court had no jurisdiction. 
Norman v, Marchant ; 7 Ex., 723. See also. In re The Apothecaries, 5 Ex., 863, 
where one plaint was levied for penalties amounting to 20/. for illegally supplymg 
medicine to four persons. But it is not a dividing of a cause of action to levy 
one plaint for rent of premises and another (under 4 6. II., c. 28. s. 1) for double 
value for holding over. Wickham v. Lee; 12 Q. B., 521. Nor to levy one 
plaint for money lent between 1846 and 1849, and another on a separate account 
for goods sold and delivered and work and labour between 1845 and 1849. 
Kimpton c. Welley ; 9 C. B., 719. Brunskill v, Powell ; 19 L. J. Ex., 362. 

(6) Merely levying a plaint for a part of a demand is not per se an abandon- 
ment of the excess, and would be no bar to a future acticm. Vines o. Arnold ; 
8 C. B., 632. Isaac v. Wyld ; 7 Ex., 163. Abandonment must be the act of the 
plaintiff and not of the judge. Re Hill ; 10 Ex., 726. 
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Partnership and Intestacy,'] — The jurisdiction of the court extends 
to the recovery of any demand not exceeding 50?., which is the 
whole or part of the unliquidated balance of a partnership account, 
or the amount, or part of the amount of a distributive share under 
an intestacy, or of any legacy (a) under a will (s. 48). 

Replevm^ — All actions of replevin in cases of distress for rent in 
arrear, or damage faisant, made within the jurisdiction of the court, 
may be brought in the court vnthout writ (s. 110); but where 
title is in question, and in other cases 8peci6ed in the 111th sec., 
these actions may be removed. It will be seen (post 118) that the 
'urisdiction of the court in replevin is now very questionable. 

SmaU Tenements,'] — See post 115. 

Actions for less than bl, not removable,] — No plaint can be removed 
from the court into the superior courts by any writ or process, 
unless the debt or damage claimed exceeds 5/., and then only by 
leave of a judge of one of the superior courts (s. 76). 

Actions for more than 61, removable by leave of a Judge,'] — Where 
the debt or damage exceeds 51,, a plaint may be removed into one of 
the superior courts ; but only upk)n leave of a judge of such court, 
and upon such terms as to costs, security for debt or costs, or other- 
wise, as he may think fit (s. 76). 

No plaint whatever can be removed by any process into the Lord 
Mayor's Court or court of hustings, nor can be reheard by the lord 
mayor by markment or customary process (s. 77). 

Appeal in Actions for a sum exceeding 20/. and not exceeding 50Z.] 
— In these cases the parties may appeal (s. 78). The practice in 
such cases is explained in a separate chapter (post 122). 

Certiorari taken away.] — Except in the manner provided by the 
Statute, no judgment, order, or determination given or made by the 
judge of the court, nor any cause or matter brought before him, or 
pending in the court, can be removed by appeal, motion, writ of 

(a) Pears v. Williams ; 6 Ex., 833. Re Fuller ; 2 Ed. B., 573. An annuity 
is not a legacy. Longbottom v, Longbottom ; 8 Ex., 203. Nor a beqaest of 
money to invest for an infant. Hewston v. Phillips; 11 Ex., 699. As to re- 
straining a legatee from saing where the Court of Chancery has decreed admini- 
stration, Ratcliffe v. Winch; 22 L. J. C. C, 915. 
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error, certiorari (a), or otherwise into any other court whatever (s. 80), 
and except as expl^ned above judgments and orders are final 
(s. 75). 

Second Suit,'\ — If any party sues another in the Sheriffs' Court for 
any cause of action for which he hath already sued him, and obtained 
judgment, in any court, proof of the former suit and judgment may 
be given, and the party suing will be disentitled from recovering in 
the second suit, and adjudged to pay three times the costs of the 
second suit to the opposite party (s. 45) (6). 

Suitors.'] — No suitors (c) can be summoned to hold or have juris- 
diction in the court (s. 51). 

Privilege,'] — No privilege (cT), except as in the Statute excepted, 
exempts any person from the jurisdiction of the court (s. 49). See 
45, 46. 

(a) In the county courts, causes not exceeding 5/. may be removed by certiorari 
on conditions ; but when removed by defendant the plaintiff is not bound to follow 
the action. Garton v, G. W. R. Co. ; 28 L. J. Q. B., 103. 

(6) It is to be observed that the liability to treble costs is not incurred unless 
judgment has been recovered. A judgment in another suit, if essentially the 
same, though not the same action, is a bar to an action. Routledge v, Hislop ; 
29 L. J. M. C, 91. In the superior courts, the pendency of another action in a su- 
perior court for the same cause may be pleaded in abatement. Harley v. Greenwood ; 
5 B. & Aid., 101. But not such pendency in an inferior or foreign court. 
Laughton t?. Taylor; 6 M. & W., 695. CoxtJ. Mitchell; 29 L. J. C. P., 33. 

(c) " Suitors " were formerly, not as at present, the parties to a suit, but the 
sole judges of the court. Jones v. Jone^ ; 5 M. and W., 523. 

(d) The language of the section above is the same as that of 9 & 10 Vic, c. 95. 
s. 67, under which attomies, when plaintiffs were privileged, notwithstanding the 
County Court Act, to sue in the superior courts. See post 48. In the case of the 
county courts this privilege is now taken away, 12 & 13 Vic, c. 101. s. 18. 
Pollock, 41 ; and see Borradaile t?. Nelson, 14 C. B., 655, 657. As to the privilege 
of public ministers of a foreign state, The Magdalena c. Martin, 28 L. J. Q. B., 
310. 
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CAP. VIII. 

JURISDICTION AND PROCEEDINGS PREVIOUS TO THE COMMENCE- 
MENT OF A SUIT (cow^mtt^d).— CONCURRENT JURISDICTION OF 

THE SUPERIOR COURTS. 

Parties dwelling more than twenty nant, ^c, or less than 51. in 



miles apart 45 

Officer of Court a party. ... 46 
Statute difficult to construe. . . 46 
Verdict for *^not more than bOl." 
in contract, or les6 tlum 51. in 

tort, no costs 46 

Recovering less t?ian 20/. in Cove- 



Trespass, 4^c 47 

Proviso: if a Verdict and Judge 
certify ''forthwith;' plaintiff to 

have costs 48 

Proviso : Verdict or not a Judge 
at chambers may order plaintiff 
to have costs 48 



With regard to such actions as before the Statute might have 
been brought in a superior court, but which are also within the 
jurisdiction of the Sheriffs' Court, it has been the intention of the 
legislature to discourage the bringing of such actions in a superior 
court by depriving the plaintiff of costs. In two cases however, to 
be presently mentioned, a plaintiff may elect to sue in a superior 
court as if the Statute had not been passed ; and, in other cases, 
such suits may be brought there subject to the provisions as to 
costs contained in the llOth, 120th, I21st, and 122nd sectfons. 
Parties dwelling more than twenty miles apart J] (a) — (1.) Where 

(a) See Kerr v. Haynes; 29 L. J. Q. B., 70, where the plaintiff was allowed 
costs, though both he and the defendant dwelt in London, where the plaintiff 
carried on business ; but the plaintiff resided three or four days a week with his 
family at Margate. Where a plaintiff suing in a superior court has two per- 
manent dwelling-places, one situate less than twenty miles from the defendant, 
the other more, and at the time of action brought for a cause of action within the 
jurisdiction of the local court resides at the latter, he is entitled to his costs. 
Butler V. Ablewhite ; 28 L. J. C. P., 292 ; but this decision is in conflict with 
Baily v. Bryant, ibid., Q. B., 86. One who resides in Scotland and carries on 
business in London by means of an agent, is not bound to sue in the city court for 
a debt within its jurisdiction. Shells v. Rait; 7 C. B., 116. Macdoughall v. 
Paterson ; 11 C. B., 755. See ante 35, as to the way in which in construing 
the rules "place of abode" and " place of business" are to be interpreted, and as 
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a plaintiff dwells more than tvoenty miles (a) from the defendant^ all 
actions which before the Act might have been brought in a superior 
court, may be brought and detennined there at the election of the 
party suing, as if the Statute had not been passed (s. 118). 

Officer of Court a party.'] — (2.) The preceding rule applies also 
to all actions, before the Statute within the jurisdiction of a superior 
court, where an oflScer of the court held under the Statute is a party 
(except in respect to a claim to goods taken in execution of the pro- 
cess of the court or the proceeds) (s. 118). 

Statute difficult to constme.'] — The language of the two following 
sections is absurd and incongruous, but the courts have felt them- 
selves bound to give effect to both (6) ; and the cases decided upon 
them in connection with the 121st section will be found in the notes. 
This branch of the subject is clearly and succinctly treated : Selwyn, 
1414. 

The 119th, 120th, 121st, and 122nd sections enact as follows :— 

Verdict for " rwt more than 50Z." m contract, or less than 51, in 
tort J no costs."] — Sec. 119 : If an action (c) is commenced in a 
superior court where a plaint might have been entered, and a verdict 
is found for the plaintiff*— "/or a sum not more than 50?." (c?), if the 
action is founded on contract or (see. 47) (6) — ** less than 5?." (c?). 



to the " dwelling of defendant/* ante 36. Where a plaintiff carries on business 
within the district of one, and the defendant dwells or carries on business within 
another of the metropolitan county courts, but the plaintiflF dwells more than 
twenty miles from defendant, he has the option, under 9 & 10 Vic, c. 95. s. 128 
of suing in a superior court notwithstanding 19 & 20 Vic, c 108. s. 18. 
Waterlow v, Dobson ; 27 L. J. Q. B., 55. Where one of two plaintiffs dwells 
beyond twenty miles from a defendant : under the county court acts the superior 
courts have concurrent jurisdiction. Pollock, 48. 

(a) The distance is to be measured as the crow flies ; m a straight line, upon 
a horizontal plane. Lake v. Butler ; 24 L. J. Q. B., 273. 

(6) In Castrique v. Page, 13 C. B., 463, Jervis C. I. notices the absurdities in 
these sections, and speaks of the Statute as a ^* palpable fraud upon the legislature" 
by those who had charge of the bill. 

(c) The section excepts the two cases mentioned above. 

{d) The 119th sec. is not repealed by the 120th, the latter provision not 
being necessarily inconsistent with the former ; the conlbined effect of the two 
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if it be founded on tort — the ^* plaintiff shall have judgment to recover 
sitch sum ordy and no costs/* 

If a verdict is not found for the plaintiff, the defendant will be 
entitled to bis costs as between attorney and client, unless '* the judge 
who shall try the cause, shall certify (a) on the hack of the record that 
the action was fit to be brought in such superior court." 

Eecovering less than 201. in Covenantj SfC, or less than 51. in 
Trespass, ^c] — Sec. 120(a): If in any action commenced after 
the passing of the Act in a superior court, in Covenant, Debt, 
Detinue, or Assumpsit (b) not being, &c. (c), the plaintiff ** shall 
recover a sum less than 20/.," (d) or in trespass, trover, or case, 
not being, &c. (e), the plaintiff shall " recover a sum less than 5Z.," 



being, that if the plaintiff in an action on contract in the snperior court, for which 
a plaint might have been entered in the local coart recovers 20/., and not more 
than SOL, or less tJian 51. in tort, a suggestion may be entered to deprive him of 
costs ; bat that if he recovers less than 20/. in an action on contract, or less than 
5/. in trespass, trover, or case (not being an action for malicious prosecution, libel, 
slander, or seduction), he loses his costs absolutely, unless the jndge certifies under 
the 121st sec. ; Castrique v. Page, 13 C. B., 458. As to the affidavit: to enter a 
suggestion, see Lee v. Sandell, 26 L. I. Q. B., 165 ; Shepherd v. Baker, 16 C. B., 
544 ; and as to enlarging time in order to obtain certificate. Ward v Cardwell, 
18 C. B., 639. 

(a) See Castrique v Page, 13 C. B., 458, supra. 

(b) An action against common carriers, as such, for loss of goods, is founded on 
the breach of the common law duty independently of contract, and therefore not 
an action ** of contract" within 19 & 20 Vic, c. 108. s. 30. Tattan v. G. W. R. Co. ; 
29 L. I. Q. B., 184. A plaintiff who recovers less than 20/. under the Bills of 
Exchange Act on default of defendant's appearance is entitled to his costs. Healey 
V. Johns; 8 E. & B., 946. An attorney suing for his bill of costs is not 
deprived of his costs if he recovers more than 20/. Borradaile v. Nelson; 
44 C. B., 655. 

(c) The action excepted is " for breach of promise of marriage," in which this 
court has no jurisdiction (s. 2) ; but which may now, by agreement, be brought 
in the county courts. (9 & 10 Vic, c 95. s. 58 ; 19 & 20 Vic, c. 108. s. 23.) 
Pollock^ 36. 

{d) See Castrique v. Page ; 13 C. B., 458, suprd, 

{e) The actions excepted are — malicious prosecution, libel, slander, crim. con., 
and seduction. The action for malicious prosecution, though not within the 
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** the plaintiff shall have judgment to recover sucJt sum only and nc 
costs, except in the cases hereinafter provided and except in the 
case of a judgment by default (a) ; and it shall not be necessary to 
enter any suggestion (6) on the record to deprive such plaintiff of 
costs." 

" Nor shall any such plaintiff be entitled to costs by reason of any 
privilege as attorney, or officer of such court, or otherwise." 

Proviso : if a Verdict and Judge certify ^^ forthvcith,'* plaintiff to 
have coste].^ Sec. 121: "Provided always" that if the plamtifF 
recovers a sum less than the sum in that behalf hereinbefore 
mentioned by verdict (c), and the judge, or other presiding officer (d) 
shall forthwith (c) certify on the back of the record that it appeared 
to him at the trial : — that the cause of action was one for which a 
plaint could not have been entered in the Sherifis' Court, or : — 
that there was sufficient reason for bringing the action in the 
superior court : — in such case the plaintiff shall have the same 
judgment to recover his costs as if the Act had not been passed. 

Proviso : Verdict or not, a Judge at chambers may order plaintiff 
to have costsJ] — Sec. 122 : " Provided also that if in any such action, 

jorisdiction of a county court (Jones tJ. Conway ; 20 L. J. Q. B., 438. Chivers 
V. Savage ; 5 E. & B., 679) is inthin jurisdiction of this court ; but the other actions 
are not (s. 2), ante 39. All except the action for crim. con, may now by agree- 
ment be brought in the county courts. 

(a) See Tattan t?. G. W. R. Co. and Healy v. Johns ; supra, 
(6) See Castrique v. Page, 13 C. B., 458, suprh. Hewitt v. Patersen, 6 Ex., 
689. 

(c) Where, in an action of detinue, the plaintiflP recovered 10/., and immediately 
after the trial the judge was asked for his certificate, ftnd took time to consider 
(the defendant making no objection), and subsequently granted it, was held that 
the defendant could noi object that the judge had power only to grant the 
certificate ^^ forthwith" Heden r. Atlantic Royal Mail Steam Navig. Co. 
29 L. I. Q. B., 191 ; but, unless the defendant expressly or impliedly consent to 
the judge taking time, the certificate, where less than 20/. is recovered, if granted, 
must be granted ** forthwith." Chaplin tJ. Levy, 9 Ex., 673. If the sum re- 
covered is between 20/. and 50/., the judge may certify within a convenient time, 
ibid. See Castrique v. Page, 13 C. B., 458, supra, as to the operation of the 
121st sec. upon the two preceding. 

(d) These words enable the judge of an inferior court to whom a writ of trial 
is directed to grant the certificate ; Archbold, 392. 
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whether there be a verdict in sach action or not, the plaintiff shall 
make it appear to the satisfaction of the court in which such action 
was brought, or : — to the satisfaction of a judge at chambers, upon 
summons, — that the action was brought for a cause in which con- 
current jurisdiction is given to the superior courts by this Act, — or 
for which no plaint could have been entered in the court, — or th&t 
the cause was removed from a county court by certiorari, then and 
in such case " the court, or judge, ** may " (a) thereupon, by rule or 
order, direct that the plaintiff shall recover his costs, and the plaintiff 
shall have the same judgment to recover them as if the Act had not 
been passed. 



CAP. IX. 

JURISDICTION AND PROCEEDINGS PREVIOUS TO THE COMMENCE. 
MENT OF A SUIT (co»*»«wd).--WHO MAY BE PARTIES. 



Infants 49 

Partners 49 

Legatees and next of kin . . . 49 

Executors and Administrators , 50 



Married Women 50 

One of several jointly liable may 
be sued 50 



The general rules of law upon this subject apply to proceedings 
in the Sheriflfe' Court The points which we are about to notice 
are those only wherein the practice of that court differs from the 
practice of the superior courts. 

Infants,'\ — Any person under the age of twenty-one may prosecute 
any suit for any sum not greater than 50?., which may be due to liim for 
voages or piece-worky ox for vwrk as a servant, in the same manner as 
if he were of full age (s. 46) (b). 

Partners.'] — The jurisdiction of the court extends to the recovery 
of any demand not exceeding 50?., which is the whole or part of the 
unliquidated balance of a partnership account (s. 47). 

Legatees and next of hin^ — The amount, or part of the amount of 

(a) '' May " here is to be interpreted as imperative. Rdd v. Gardner 8 Ex., 
651 ; cited in Morrisse o. Royal British Bank ; 1 C. B. N. S., 85. 

(6) In the superior courts he ooald only sae bj prochein amy, or guardian. 
See Collins t?. Brook ; 4 H. & N., 270, and 8 W. R. 
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any legacy (a) under a will, or of a distributive share under an 
intestacy not exceeding 50/. may be recovered in the court (s. 47). 

Executors and Administrators,^ — Any executor or administrator 
may sue and be sued in the court in like manner as if he were a 
party in his own right (s. 48). — See ''Proceedings in Particular 
Actions," |wsf 111. 

Married Women.'] — See " PixKeedings in Particular Actions," post 
111. 

One of several jointly liable may be suedJ] — See '^ Proceedings in 
Particular Actions," post 110. 
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Notices to be written or printed . 52 

Service of Notices. 52 

Postage 52 

Affidavits 52 

Before whom to be svoom ... 52 
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Jurat 53 

By Illiterate Persons .... 53 

Defect in Form 53 

Taking Money out of Court . . 53 



When the Practice of the Superior 

Courts to apply 50 

Process to be under Seal ... 50 

Service of Process 51 

County Courts to conform to Rules, 

as to Issuing and service, &c. . 51 

Computation of Time .... 51 

Numbering Documents .... 52 

Documents to be entitled, &c. . . 52 

Form of Title 52 

Costs of Documents 52 

, When the Practice of the Superior Courts to apply,] — In any case 
not expressly provided for by the Statute or rules made under it, the 
general principles of practice in the superior courts may be adopted at 
the discretion of the judge (s. 62). 

Process to he under /SeoZ.] — All summonses and other process 
issuing out of the court must be sealed or stamped with the seal of 
the court (s. 36) (6). 

(a) Pears o. Williams ; 6 Ex., 833. Re Fuller, 2 E. & B., 573. Long- 
bottom V, Longbottom ; 8 Ex., 203. Hewstono. Phillips; 11 Ex., 699. Neigh- 
bour c. Brown ; 26 L. J. C. C, 670. 

(6) It is felony, Ist, to forge the seal or process of the ooort ; 2ndly, to serve 
or enforce any such forged process, knowing it to be forged ; and 3rdly,to deliver 
or cause to be delivered to any person any paper falsely purporting to be a copy 
of any sununons or other process of the court, knowing it to be fidse, or to act or 
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Service of Process^ — The rales as to the mode, but not those as 
to the time of service of summonses to appear to a plaint (jpost 61), 
apply to the mode of services of all summonses whatsoever, except 
where otherwise directed by the Statute, or by the Statutes under 
which any summons issues, or by the rules (r. 56). 

Process required to be served out of the City may be served by 
the bailiff of any county court (s. 41 ), and the service of aU summonses 
or j/rocess of the court in every case of the unavoidable absence of the 
bailiff by whom it has been served may he proved^ if the judge thinks 
fit, in the same manner as a summons served out of the City, but with- 
out additional charge (s. 43), " Service out of the City ** {post 64). 

No summons, order, or other process or notice may be served on 
Sunday, Christmas-day, or Good Friday, or on any day appointed 
by royal proclamation for a public fast, humiliation, or thanksgiving 
(r. 67). 

County Courts to conform to Rules,'\ — Registrars and high 
bailiff of county courts must in matters connected with the 
issue and service of process of the SheriiFs* Court, and the transmis- 
sion and execution of warrants, and of proceeds and making affidavits 
and returns, conform as nearly as may be to the rules and orders of 
the Sheriflfe' Court (r. 32). 

Computation of Time^ — In all cases in which any particular 
number of days, not expressed to be clear days (a), is prescribed by 
the rules or practice of the court, the same must be reckoned 
exclusively of the first day, and inclusively of the last day, unless 
'the last day shall happen to fall on a Sunday, Christmas-day, Good 
Friday, or a day appointed for a public fast or thanksgiving, in which 
case the time must be reckoned exclusively of that day also (r. 193). 



profess to act under any false coloor or pretence of the process of the court 
(a. 36). With respect to the last offence, it has been held that it is not necessary, 
in order to establish the felonj, that there should be any genuine process, if the 
accused acts or professes to act under false colour or pretence of process.. R. ir» 
Evans ; 1 Dear. & B. C. C, 236 ; 5 W. R., 652, s. c. ; cited in R. v, Richmond f 
1 BeU, 142; 7 W. R., 417. Bawdon's case, Times of Ap. 26, 1860. 

(a) Clear days are reckoned by excluding both the first and last. Liffin «• 
Pitcher; 1 Dowl. N. R., 769. 
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Such days mast be counted in computing the time required by the 
roles in respect of service, unless any sach day shall be the last 
day of such time, in which case it most be excluded (b. 57). 

Numbering. DocuimeTUsJ] — After a case has been numbered, in all 
applications made to the court, the notice^ moHon-paper, or other 
document by which the application is made, must be marked with the 
number of the case. Every order or other docum«:it delivered from 
the office of the court must be marked in like manner (r. 191 ). 

Documents to be entitUdj 4rc.] — All summonses, notices of defence, 
particulars of demand or set-off, affidavits, and other formal docu- 
ments to be used or filed in court, must be printed or fairly and 
plainly written, without unnecessary alterations or interlineations, 
and be entitled in the court and of the cause or matter to which 
they relate (b. 192). 

Form cf Title,'] — The ordinary title of a document in a cause is : — 
'^ In the Sheriffii* Court, London. No. of plaint, 

Between A. B., plaintiff, and 
C. D., defendant." 

Costs of Documents,] — The cost of preparing documents, which are 
not in accordance with the last rule, is not allowed (k. 192). 

Notices to be written or printed,] — All notices required by the 
rules, or by the practice of the court must be, either in writing, or 
partly written and partly printed (r. 186). 

Service of Notices,] — ^The service of all notices must, if possible, be 
])er8onal ; but, except where personal service is required, may be 
effected either by post or in the same way as service of a summons 
to appear to a plaint {post 61) (b. 187). 

Postage,] — All letters, notices, or process sent by post by the 
officers of the court must be prepaid. The postage must be charged by 
the chief derk to, and be paid by, the treasurer of the court (r. 1 88). 

Affidavits, 

Before whom to he Sworn,] — All affidavits to be used in the court 
may be sworn before a judge of the court or any county court, or 
any master extraordinary in chancery, or commissioner for taking 
affidavits in any of the superior courts, or before a magistrate of the 
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county, city, town, or place where any such affidavit may be sworn 
(s. 133). 

But no affidavit will be deemed sufficient, if sworn before the 
attorney of the party on whose behalf it is proposed to be used, or. 
before the town agent of such attorney, or the clerk of either 
(b. 183). 

Additions.'] — The addition and true place of abode of every per- 
son making an affidavit must be inserted (r. 180). 

Jurat.] — In every affidavit made by two or more deponents, the 
names of the several persons Inaking it must be written in the jurat 
(r. 181). 

No affidavit may be read or made use of in any matter depending 
in court, in the jurat of which there is any interlineation or erasure 
(r. 182). 

By illiterate person."] — When sworn by any person who, from his 
or her signature, appears to be illiterate, the person taking the 
iaffidaVit must certify or state in the jurat that it was read in his 
presence to the party making the same, and that such party seemed 
perfectly to understand the same ; and also that the saii party wrote 
his or her mark or signature in the presence of the person taking the 
affidavit (r. 184). 



Defect in Form.] — No order, verdict, or judgment can be 
quashed or vacated for want of 'form (s. 1 29). Neither is a dis- 
tress to be deemed unlawful, or the party making it a trespasser, on 
account of any defect or want of form in the information, summons^ 
conviction, warrant of distress, or other proceeding relating thereto ; 
nor will the party distraining be deemed a trespasser from the 
beginning on account of any irregularity afterwards committed by 
him (s. 130) ; but the person aggrieved may recover in an action on 
the case. 

TaMng money out of Court,] — Searches may be made, and money 
to which suitors are entitled must be paid out upon demand (b. 12). 
But no money will be paid to a plaintiff, or his attorney, or agent, 
except upon production of the plaint-note (r. 42). 
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CAP. XL 

MATTERS OF GENERAL OCCURRENCE IN PROCEEDINGS (amftnti«f). 



Bond given under B. 117, on re- 
moving Actions, &c., and Pro- 
ceedings thereon 54 

Security by Bond not under 
B. 117 54 



Bonds to be dtposited .... 55 

Notice of deposit of Money, . . 55 

Costs of Security 55 

Gerk's Minute Book evidence . . 55 

Prison 55 



Band given on removing actions, ^c, and Proceedings tJiereon.'] — 
The 117 th section enacts that eveiy bond given on the removal of 
any action out of the court, or upon staying execution of any warrant 
of possession as aforesaid (a), or on moving for a new trial, or to set 
aside a verdict, judgment, or nonsuit, must be made to the other 
part}r to the action at his costs, and must be approved by the judge 
and attested under the seal of the court. 

If such bond be forfeited, or if, upon the proceeding for securing 
which such bond is given, the judge before whom such proceed- 
ing is had, shall not certify upon the record in court that the 
condition of the bond has been fulfilled, the party to whom the 
bond shall have been so made may bring ad action of debt, and 
recover thereon. The court in which the action may be brought 
may, by a rule of court, give such relief to the parties liable upon the 
bond as may be agreeable to justice and i-eason, and the rule will 
have the nature and effect of a defeazance to the bond (s. 117). 

Security by Bond not under s. 117.] — In cases other than those 
under s. 117, where a party proposes to give a bond by way of 
security, the requirements of the practice are the following : — 

He must serve, by post or otherwise, on the opposite party and on 
the chief clerk at his office at the court, notice (b) of the proposed 
sureties (5). The chief clerk mu<>t forthwith give notice to both 

(a) The Motions of the Act which immediately precede the 117th relate to 
the reoovery of small tenements by warrant of possession. 

(6) Ibrm of Notice."] [Intitle as ante 52 if in a cause.] Take notice, that the 
sureties whom I propose as my security in the above cause, wherein [state briefly 
the drourostances rendering the security necessary] are [state the fall names and 
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parties of the day and hour on which he proposes that the bond 
shall be executed ; and must state in the notice to the obligee, that 
should he have any valid objection to make to the sureties, or either 
of them, it must then be made (r. 138). 

The sureties must make an affidavit of their sufficiency in the 
form, (a) used in the superior courts in justifying bail, unless the 
opposite party dispense with such affidavit (r. 139). 

The bond must be executed in the presence of the chief clerk or 
of a commissioner for taking affidavits in the superior courts, or 
before a magistrate ; but if it be executed in the presence of the chief 
clerk it will not be necessary for it to be attested (b. 140). 

Bonds to be deposited.'] — In all cases where the security is by bond, 
the bond must be deposited with the chief clerk until the cause be 
finally disposed of (r. 142). 

Notice of deposit of Money.] — Where a party makes a deposit of 
money in lieu of giving a bond he must forthwith give notice to the 
opposite party, by post or otherwise, of such deposit having been 
made (r. 141). 

Costs of Security.] — The costs of giving the security must be 
defrayed by the party doing so, unless the judge otherwise orders 
(r. 142). 

GUrKs Minute Booh evidence.] — The entries of proceedings by the 
clerk in the book kept for that purpose at the office, or a copy 
thereof, bearing the seal of the court, and purporting to be signed 
and certified as a true copy by the clerk, must at all tinqes be 
admitted in all courts and places as evidence of such entries, and of 
the proceeding referred to by such entry or entries, and of the 
regularity of such proceeding, without further proof (s. 102). 

Prison.] — The court may use as a prison, any prison within the 
City of London and its liberties, used as a prison for debtors, which 
the Corporation may approve of (s. 30). 

additions of the sureties, whether hoosekeepers or freeholders, and their residences 
for the last six months therein, mentioning the dounty or city, places, streets, and 
numbers, if any]. 

To the Dated this day of 186 . 

(a) See a form, Pollock (Forms in Proceedmgs), 99 ; Chit. F., 399. 
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CAP. xn. 

THE COMMENCEMENT 0^ A SUIT AND PROCEEDINGS PREVIOUS 

TO THE HEARING. 



CommeDcement by Plaint ... 56 
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The Plaint 56 

The Plaint Note 57 

Particulars. . 57 



Forms of Particulars of Demand . 58 
Abandonment of excess beyond 

501, 58 

Where Plaintiff admits a set off . 59 

Form th Malicious Prosecution . 59 



Commericement by P/oinf.] — All actions within the jarisdiction of 
the court must be commenced without writ, and are to be heard 
and determined in a summary way (ss. 2, 56). The first step is the 
entry of a plaint whereupon a summons issues to the defendant 
(s. 38). The summons must be dated of the day on which the 
plaint was entered, and the date thereof is the commencement of the 
suit (r. 43). 

The proceedings to be adopted by the parties before and at the 
time of entering a plaint for claims exceeding 50Z., and otherwise, 
where jurisdiction can only be given by agreement, have been shown 
ante 40, 41 ; and it has been pointed out, ante 42, that in claims 
exceeding 50Z. the excess beyond that sum may be abandoned, and 
50Z. recovered. 

Security for CostsJ] — The judge may at any time order a plaintiff 
to give security (a) for costs in cases similar to those in which a 
plaintiff in the superior courts is now ordered to do so. The 
application must in ordinary cases be made before the hearing 
(r. 185). 

The Plaint »^^ — On the application of any person desirous to bring 
a suit, the clerk of the court must enter in a book, to be kept for this 
purpose in his office, a plaint in writing (s. 38) ; and the plaint 
must be entered in the plaint book before issuing the summotis 
(r. 35). In order to facilitate the entry of the plaint an instruction 
paper or praecipe is given to the applicant at the office, and upon 

(a) See 102 (6). An Irishnan domiciled in Ireland, who sues here in 
a superior court, is compellable to give security, though, at the time of ap- 
plying for it, he is a soldier with his regiment in Ireland. Chappell v. Watts ; 
29 L. J. Q. B., 167. 
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his filling it up and handing it to the clerk, the clerk makes the 
entry. The entrj in the book must state the names and the last 
known places of abode of the parties, and the substance of the action 
intended to be brought (s. 38). If the plaintiff is unacquainted 
with the defendant's Christian name, the defendant may be described 
by his surname, or by that and the initial of his Christian name, or 
by such name as he is generally known by ; and, without prejudice 
to any amendment by the judge, all subsequent proceedings may be 
taken in conformity with such description (r. 36). (As to the 
entry of plaints by infants^ see post 109.) 

Every one of these plaints must be numbered ixt every year 
according to the order in which it is entered (s. 38). At the 
time of entering the plaint the chief clerk must give the plaintiff a 
plaint note (r. 42). When the sum sought to be recovered exceeds 
405., the plaintiff, on entering the plaint, must deliver with it copies 
of his particulars of demand (See *' Particulars," infra). 

The court fees must be paid, in the first instance, by the plaintiff 
(8. 22). 

The Plaint Note,'] — At the time of entering the plaint the chief 
clerk must give tathe plaintiff, his attorney or agent, a plaint note (a) 
(r. 42). No money is paid out of court without the production of 
this note ; but when the original has been lost or destroyed, a new 
one is obtainable by proving on oath, to the satisfaction of the clerk (6), 
that the apphcant is the plaintiff, or the plaintiff's attorney or agent, 
authorized in writing (r. 42). 

Particidars,^ — Where the sum sought to he recovered exceeds 405., 
the plaintiff, on entering the plaint, must deliver, at the office of the chief 
clerk, as many copies of a statement of the particulars of his demand (c), 

(a) The form is provided bj the court. 

(6) See ** Interpretation,'* ante 32. 

(c) The general rale with regard to particulars is that a defendant is entitled 
to that information in them, which a reasonable man would require respecting 
the matters against which he has to defend himself. By Alderson. B. Rennie v. 
Beresford ; 15 M. & W., 83. Clarke v, Stancliffe ; 7 Ex., 439. A plaintiff 
suing for a balance of account need not famish a statement of monies received 
irom the defendant. Penprase v. Crease ; 1 M. & W., 36. Smith v, Eldridge ; 
6 A. & E., 64. 
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or came of actinia as there are defendants^ and an add^iowd 
copy to he filed (r.3S). A defendant must in Uke manner^ with 
every notice of set off containing ckume of a simUar nature^ deliver 
two copies of his particulars of set off (b.. 40). 

Where the demand exceeds 50/., bat the plaintiff desires to 
abandon the excess, or to admit a set off (ante 42), and saes for 
the residue, the abandonment or admission (a) must be entered on the 
particuktrs before service (b. 38). 

Where a claim indades a firaction of a penny, the fraction must 
not be entered in the books, nor may. judgment be given for it 
(r, 39). The judge may adjourn the cause at the hearing for the 
delivery of particulars, or of further and better ones (fi. 41). 

Ihrms of Particulars of Demand. 

[^These forms must be entitled in the court and cause as ante 52]. 

In an ordinary suit.] (6) — This action is brought to recover £ * 
due from the defendant to the plaintiff upon the following items of 
account [set out the items as thus — ] 

1859. Dec. 25. To one quarter of a year's rent 

of premises at , to this 

day £25 

1860. Sept. 1. To ten sacks of com at 15s. . . 7 10 



£32 10 
Above are the particulars of the plaintiff's demand herein. 

Dated 

[If payments have been made on account you may give credit 
thus : — At the asterisk insert '* being the balance," and before the 
VDords " above are," say, The plaintiff gives the defendant credit for 
£ paid on account [or paid at different times], leaving the above 
balance due.] 

Abandonment of excess beyond 50Z.]~7jf plaintiff seeks to recover 
501. and condone the excess (ante 42), claim 50/. ; 'state the 
whole cause of action as above, and then say before the words in the 

(a) Bat see note & ante 38. 

(6) Where the cause of action is special, a form may in general be readily 
framed by reference to Bullen's Precedents (ed. 1860). 
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preceding form, " above are the particulars, &c. :" — " And the plaintiff 
having a demand or cause of action against the defendant for the sum 
of £ abandons the excess of such demand over and above bOV* 

Where plaintiff admits a set off.] — In this case at the asterisk in 
the preceding farm insert " being the balance," and before the words 
" above are " say, '* The plaintiff gives the defendant credit for a set 
off which he has against him in respect of the following items [set 
out the items of set off in the same manner as the particulars of 
demand], amounting altogether to the sum of £ and leaving the 
above balance due to the plaintiff. (See note 6, ante 38.) 

Shortly stated,] — This action is brought to recover £ being 

the balance of an account due from the defendant to the plaintiff for 
[bread supplied by plaintiff to defendant from Jan. 1st, 1860, to the 
1st Sept. of the same year inclusive]. 

Above, &c., [as in the first form]. 

Form in Malicious Prosecution.] — ^This action is brought to recover 
507., being the damages sustained by the plaintiff by reason of the 
defendant having falsely and maliciously, and without reasonable and 
probable cause, appeared before a justice of the peace, and charged the 
plain tifl with having (feloniously stolen certain goods) and upon such 
charge procured the said justice to grant his warrant for apprehend- 
ing the plaintiff, and bringing him before the said justice to be dealt 
with according to law ; and for that the defendant under, and by 
virtue of the said warrant, caused the plaintiff to be arrested and to 
be imprisoned for a long time, and afterwards to be brought in 
custody before the said justice, who having heard the said charge 
dismissed the same, and discharged the plaintiff. \If plaintiff has 
sustained special damages, state it according to the fact,], (a). 

The plaint is entered at the office upon stating to the derk the par- 
ticulars, and paying the fees of the summons ; and when the demand 
exceeds 40s., delivering to the clerk the copies of particulars as pointed 
out ante bl, (As to instruction paper see ante 56.) 

(a) See Bollen's PreoedeniB (ed. 1860), p. 209, which may be referred to for 
forms in Fake Imprisonment, and other cases, where the cause of action is special. 
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T%e Summons J\ — The plaint having been entered, a summons 
thereupon issues (s. 38). [The conditions which must be satisfied to 
give jurisdiction for the issue of the summons have been considered 
ante 36.] The chief clerk must issue it to the chief bailifF/or^AuTi^^, 
after the plaint has been entered (r. 9). Particulars of demand, ante 57, 
are deemed a part of it (r. 38). He must annex to the summons a 
copy of them, where they are required, and also make and deliver 
to the chief bailiff a true copy of the summons, with a copy of the 
particulars annexed for indorsement, as required by Rule 21 (b. 11). 

The summons must state the substance of the action, which it 
does, where the amount exceeds 40s., by reference to the particulars ; 
but where the claim does not exceed 40s., no particulars being re- 
quired, the substance of the action is stated in the summons itself. 
It must bear the number of the plaint on the margin, and must be 
in the form in the Schedule to the Rules (s. 38), (r. 43). It must 
name the day for appearance (s. 56), and must be dated of the day 
on which the plaint was entered ; and the date thereof is the com- 
mencement of the suit (r. 43). Where the plaintiff is unacquainted 
with the defendant's Christian name, the defendant may be described 
in the same manner as in the plaint (se3 ante 56), (r. 36). 

The judge may cause the summons to be altered or amended in 
such particulars and on such terms as he thinks reasonable ; but on 
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the trial no evidence may be given of any cause of action except 
that stated in the summons issued or so amended (s. 57). The 
cases in which the rules provide for amendment are mentioned 
under " Amendment," post 82. 

Misnomer in Plaint or Summons.]^ — No misnomer or inaccu- 
rate description of any person or place in the plaint or summons 
vitiates the same, so that the person or place be therein described 
so as to be commonly known (s. 38) ; and insufficient or incorrect 
descriptions in the summons of the plaintiff's name (r. 91), or 
defendant's (r. 92), may be amended. 

(See also Gratis Summonses, post 83.) 

Service of Summons.] — A summons to appear to a plaint is served 
by delivering it to the defendant, or in the manner specified in the 
rules, to be presently described (s. 38). It must be served at 
least ten clear days before the return day thereof (r. 45) ; but may 
be issued at any time before that day on production by the plain- 
tiff* to the chief clerk of an affidavit (a), showing that the defendant 
is about to remove out of the jurisdiction of the court ; and servide 
of such summons at any time before the return day may be deemed 
good service, if, at the hearing, the judge is satisfied on the 
evidence on oath that such party was about to remove out of the 
jurisdiction (r. 45). Whenever it has been served in the manner 
mentioned in the rules, but appears to have come to the defendant's 
knowledge less than ten clear days before the return day, the cause 
may, at the judge's discretion, proceed or be adjourned whether the 
defendant appears or not (r. 55). 

Except in the cases enumerated below, the service of the sum- 
mons must be either personal, or by delivering the same to some 
person in charge of the premises at the place of abode or place 
of business {ante 35) of the defendant (r. 46) (r. 2). 

In the following exceptional cases, the rules (6) provide that a 
special mode of service may be adopted, viz. : — Where a defendant 
is living or serving on board ship (r. 47); or is residing or 
quartered in any barracks, or serving as a soldier or marine, or 

(a) See form, post 63. (6) ^ee Appeudix. 
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in the militia, or as a volunteer (b. 48); or its working in any 
mine or other works underground (r. 49); or is employed or 
dwells in any lunatic or other asylum ; or is a prisoner, or officer, 
or IS employed in any common gaol or house of correction (b. 50). 
Where the service to be effected is service upon a railway com- 
pany (r. 51). Where a defendant keeps his place of abode or 
place of business {ante 35) closed, to avoid being served (r. 52). 
Where a summons cannot be served personally by reason of the 
violence or threats of the defendant, or of any other person in con- 
cert with him (b. 53). 

It seems that the service should be proved by the bailiff who 
effected it ; but in every caSe of his unavoidable absence, the judge 
may allow the service to be proved in the same manner as a 
summons served out of the City (s. 43). (See post 64.) 

Where the summons has not been served personally, or under 
the provision of the four rules above mentioned, viz. the 50th, 
51st, 52nd, or 53rd, and the defendant does not appear in person, 
or by attorney or agent, the cause may proceed if the judge is 
satisfied on evidence on oath (a) before him that the summons has 
come to the knowledge of the defendant before the return day 
(b. 54) ; but no such evidence is necessary in the four cases spe- 
cified in those four rules. 

If the service has been personal, the bailiff who served it must 
indorse on the copy of the summons delivered to the chief bailiff 
under R. 11 the &ct and mode of service, and, if not personal, 
the statement made by the person to whom the summons was 
delivered, or other circumstances from which it may be inferred 
that the summons has come to the knowledge of the defendant 
(r. 21). If the summons has nofc been served, he must indorse that 
fact, and the reason for the non-service (r. 21). Eight days before 
the holding of any court (r. 23), the copy summons so indorsed 
must be delivered to the chief clerk, with the list of summonses 
returnable at such court, unless the judge otherwise order (r. 21). 
The copy must be produced at the trial (r. 21). 

(a) See *' Interpretation/' ante 35. 



Proceedings previous to t?ie Searing. 63 

Where a summons has not been served, the chief bailiff mtist give 
notice cf the fact to the'pl(xintfff^(B., 2$). 

No summons may be served on Sunday, Christmas-day, Good 
Friday, or on any day appointed by royal proclamation for a public 
fast, humiliation, or thanksgiving ; but such days must be counted 
in computing the time required in respect of service unless any 
such days shall be the last of such time (b. 57). 

Form of Affidavit to cbtam summons under (r. 45), when defendant is 

about to remove (a), 

I, A. B., of , make oath and say : — 

1. That C. D. is justly and truly indebted to me in £ , 
for \here state the cause of action, according to the fact y as thus : ** for 
goods sold and delivered by me to the said C. D."]. 

2. That [Jiere state the facts which show that the defendant is about 
to remove on? of the jurisdiction], 

3. That, for the reasons aforesaid, I verily believe that the said 
C. D. is about to remove out of the jurisdiction of this court. 

4. That I am desirous to sue the said C. D. for the cause of 
action aforesaid in this court, and for that purpose have made an 
application to enter a plaint in this court. 

A. B. [Signature of applicant]. 
Sworn, &c. 

Service out of the Citt/J] — Summonses required to be served out 
of the City may be served by the bailiff of any county court (s. 41). 
When a sunomons is required to be served in the district of a 

(a) See A£Sdavit, ante 52. The fonn above is framed by analogy to the 
form of an affidavit to hold to bail. See Chit. F., 356, 375, 376, and notes, 
The form above is not intitled in the cause, as it' is conceived that the action is 
not commenced (b. 35). In (r. 45) the party against whom the summons is 
applied for is spoken of as ''defendant;" but the affidavit ought not to be 
intitled in the cause if made before the application to enter the plaint (Chit. F., 356) ; 
and in that case the parties should not be described as plaintiff and defendant. 
It is to be observed, that (r. 45) does not expressly require the affidavit to be 
made by the plaintiff. With respect to the jurat (s. 133), provides before whom 
affidavits ** to be used in the court " may be sworn ; and as to the forms in the 
several cases, see Chit, F., 860. 
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county court, unless the judge order that it be served by a bailiff 
of the Sheriffs' Court, the chief clerk must transmit the same, and 
a copy thereof, to the high bailiff of the county court, with a letter 
requesting him to serve and return the same before a day to be 
therein named, and with an affidavit as to service (r. 9) ; and the 
bailiff of the district must, nine days at least before the return day, 
transmit the copy and affidavit to the chief clerk (r. 22) ; and if the 
summons has cot been served, must return it with an affidavit 
stating the reasons for the non-service (r. 22). If it be returned 
by the high bailiff of the county court to the chief clerk not served, 
he must forthwith give notice thereof to the plaintiff (r. 10). Regis- 
trars and high bailid^ of the county courts, in matters connected 
with the issue and service of Sheriffs' Court process, &c., must 
conform, as nearly as may be, to the rules and orders of this court 
(r. 32). 

The service in such cases may be proved by affidavit (a), purport- 
ing to be sworn before any judge of a county court, or before a 
master eirtraordinary in chancery, or any person now authorized by 
law to take affidavits. 

The fee for taking the affidavit must not be more than one shil- 
ling, and is costs in the cause (s. 43). 

Successive Summonses,^ — Where a summons has not been served, 
successive summonses may, by leave of the chiet clerk, be issued 
without entering 'a new plaint, unless the non-service has been 
caused by the defendant's having removed from the address given 
before the entry of the plaint, or the plaintiff has given a wrong 
or insufficient address. 

But no swicessive summons can issue on a plaint uihich has been 
entered more than three months (r. 44). 

The number and date, which must be the same as the number 
and date of the first summons, mttst be entered in the plaint book 
in red ink (r. 44). 

To prevent the operation of the Statute of Limitations,^ — A 
summons and successive summonses may be issued with the leave 

(a) See Afiidayit, ante 52. 
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of the clerk, for the purpose of preventing the operation of any 
statute whereby the time for the commencement of any action is or 
may be limited. Such successive summonses continue the action 
on and from the day on which the first summons was issued 
(r. 173). 

How returnable.^ — ^The first and each subsequent summons must 
be returnable at such times as the chief clerk or the court shall 
firom time to time order or direct (r. 173). 

^ees.] — On entering the plaint in the first instance, the usual fee 
must be paid ; but for the subsequent summonses no further fee 
need be paid (r. 173). 

Service.] — ^It is not necessary that any attempt be made to serve 
the first summons, or any successive summons, unless the plaintifi' 
require the same (r. 173). 

Proceedings uihere a party dies after Service^ — Where a sum- 
mons has been served in due time to prevent the operation of any 
statute of limitations, and either party dies afler such service and 
after the lapse of the period within which it is provided that an 
action may be brought, proceedings may be taken by or against the 
surviving party, or by or against the personal representative of 
the deceased party, within one year from the day of holding 
the court at lohich the summons required the defendant to appear 
(r. 174). 

Withdrawal by Plaintiff.] — A plaintiff desirous of not proceeding 
in a cause may give notice thereof to the chief clerk and to the def&ndaoil 
by post ; and after the receipt of the notice the defendant will not be 
entitled to fiirther costs than those incurred up to the receipt of such 
notice, unless the judge otherwise order (b. 63). 

Form. 

[Intitle as ante 52.] — Take notice (a) that I, the above-named 
plaintiff, am desirous of not proceeding further in this cause, and 
that I shall not proceed fiirther in, and hereby withdraw fron), 
the same. In witness whereof I hereunto set my hand this 
day of 

To the defendant and chief clerk of the court 

(a) A copy must be sent to the defendant and to the chief derk. 

/ 
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Confession of Whole or Part of Demand,] — In order to save 
expense any person against whom a plaint has been entered may^ 
whether summoned or not^ confess the debt or demand^ or part of the 
amount thereof for which the plaint has been entered. 
' In order to do this ?ie must sign a statement of such confession and 
admission in the presence of the derh or assistant clerk, or in the pre- 
sence of an attorney of a superior court (s. 59) (a). 

If the statement is signed in the presence of a clerk, the derk must 
send notice of it to the plaintiff by post, or by causing the same to be 
delivered at his usual place of abode, or business, or employment 
(s. 69) (a). 

(a) When the statement is signed in the presence of the clerk, the section pro- 
Tides that he must send notice to the plaintiff; but there seems to be no such 
provision with r^ard to notice where the statement is signed in the presence of 
an attorney. In that case the defendant should himself give the plaintiff notice, 
ante 22. 
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It will thereupon be omiecessaiy for the plaintiff to prove the 
demand confessed ; and the judge at the next sitting, whether the 
parties attend or not, must give judgment for the demand confessed 
as if he had tried the cause (s. 59). 

If, Junoever, the statement is not made in the presence of a clerk, 
the signature of the party mitst he piwed before the judge by 
affidcwit (s. 59) {ante 52). 

All confessions must be delivered to the chief clerk ^ve dear days 
before the return day of the summons ; but at any time before the 
cause is called on a defendant may confess and admit the claim, sub- 
ject to payment of costs (r. 58). 



Fomi of Confession under s. 59. 

[Intitle as ante 52.] 

I, the above-named defendant, do hereby confess and admit that 
the sum of £ the amount claimed by the plaintiff 

in this action, is due to him fix)m me. 

Dated this day of 186 

Signed in the presence of 

The above-named defendant (a). 

Consents to Judgment under s. 60.] — ^If a defendant can agree 
with the plaintiff upon the amount of the claim, and upon the terms 
upon which the same shall be satisfied " such persons " may sign 
a statement of the amount of the debt or demand so agreed upon, and 
of the terms upon which the same shall be paid or satisfied. The state- 
ment must be signed in the presence of the clerk or assistant derk of 

(a) The defendant mast sign the form in the manner above directed ; and, if 
he signs in the presence of an attorney, should either by himself or his attorney, 
deliver (ante 66 a) a copy to the plaintiff. At the bottom of the copy sent to 
the plaintiff he may write this notice :— « 

To the plaintiff. 

Take notice that I have on this day of 186 , signed the 

confession above in the presence of , attorney of a superior court. 



68 Jurisdiction^ ^c, under the ^ct of 1852. 

the court, or in the presence of an attorney of one of the saperior 
courts, and sach clerk or assistant clerk must receive the state- 
ment, and must thereupon, upon proof by affidavit {ante 52) of the 
signature of the party ^ if such statement voere not made in the presence 
of the cHerk or assistant clerk, enter up jvdgment for the plaintiff for 
the amount of the debt or demand so agreed on, and upon the terms 
and conditions mentioned in the statement (s. 60). 

The defendant may confess the amount of the plaintiff's costs 
l^esides the court fees, and the judgment may be entered accordingly. 
The amount of the plaintiffs costs must be stated separately (r. 60). 

Proof of Signature,^ — It is to be observed that the statement of 
the confession of the debt under s. 59, is to be signed by the 
defendant; but that the statement when the parties agree as to 
amount is to be signed by "smc^ persons'* (s. 60), which must 
mean plaintiff and defendant. In each case where the signing 
is in the presence of an attorney of the superior courts, and not in 
the presence of a clerk or assistant clerk, the signature must be 
proved by affidavit (ante 52) (a). 

Form of Agreement to Consent to Judgment. 

[Intitle as ante 52.] 

We, the above-named 
and do hereby agree that 

the amount of the debt or demand due from the defendant to the 
plaintiff is pounds, shillings, and 

pence, and that the same, with £ 
for the plaintiff's costs, shall be paid to the clerk of the court at his 
office, in manner following, viz. : — 



}s. 



Signatures of plaintiff 
and defendant. 



Dated this day of 186 

Signed in the presence of 

(o) See, as to form of Affidavit, ante 63. See also ante 22. 
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Payment into C<mrtJ\ — The defendant may pay into court such 
sum of money as he shall tMnk afuU satisfaction for the demand of 
the plaintiff, together with the costs incurred by the plaintiff up 
to the time of such payment (s. 68). The clerk who receives 
the money must make a memorandum of the payment on the 
summons (r. 12). The money must be paid five clear days before 
the return day of the summons, with court fees proportionate to the 
amount paid in, and attorney's costs, where allowed and stated in 
the summons (r. 60). It may, however, be paid in at any time 
before the return day ; but if paid in less than five clear days before 
that day the defendant will be liable to pay costs incurred by the 
plaintiff in preparing for trial (r. 60). 

Pay at the derKs office five dear days before the return day of the 
summons sufficient money to satisfy the plaintiff*s claim and costs. 

Clerk must give notice to Plaintiff. 1 — The clerk must give notice of 
the payment to the plaintiff by post, within twenty-four hours firom 
the time of payment (r. 60), or by causing the same to be delivered 
at his usual place of abode, or where he carries on business or has 
employment; and the money must be paid to the plaintiff (s. 68) 
upon demand and (in cash if required) (r. 1 2). 

Plaintiff may elect to accept.'] — If the plaintiff elects to accept the 
sum paid in in satisfaction of his claim, including costs, he must within 
a reasonable tims before the return day send to the chief clerk and 
to the defendant a written notice (o) of such acceptance. The 
action will then abate ; but in defeult of such notices may proceed 
(r. 61). 

It is the duty of the chief clerk to allow searches to be made, and 
money to which suitors are entitled must be paid upon demand, and in 
cash if required (r. 12). 

Or to proceed.] — If the plaintiff* elects to proceed, and recovers no 
further sum than that paid into court, he will have to pay to the 
defendant the costs incurred by him after the payment. These costs 
must be settled by the court, and an order must thereupon be made 
by the court for the payment of them (s. 68). 

(a) See Form, mfrd 70. 
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Form of Notice of Acceptance. 

\^Intitle as ante 52.] 

Take notice that I, A. B., elect to accept in ftdl satisfaction of my 
claim in this canse, including costs, the sum of £ paid 

into ooart by the defendant. 

To the chief clerk of the court, and to C. D., the above-named 
defendant. 

Tender.^ — A defendant, in order to avail himself of a tender as a 
defence, must either before or at the hearing pay into court the 
amount alleged to have been tendered (r. 71). 

The payment into court in such case may be made without costs 
(b. 71). It is not necessary to plead a tender, all the proceedings 
in court except as mentioned being ore temts. 

Six Special Defences.^ — No defendant can set off any debt or 
demand, or set up, by way of defence, infancy, cofoerture, or any 
statvte of limitations, or his discharge under any statute relating to 
bankrupts, or any Act for the relief of insolvent debtors, xmtliout the 
consent of the plaint^, unless notice (a), as presently explained, has 
been given to the derk of the court (s. 58). 

In case, however, of non-compliance with the rules applicable to 
the above six grounds of defence, and of the plaintiff's not consenting 
at the hearing to permit the defendant to avail himself of the defence, 
the judge may adjourn the hearing on terms to enable the defendant 
to give the notice (r. 64). 

In each of the six cases above the notice to be given to the clerk 
must be given to him in toritingfive clear days before the return day of 
the summons (r. 65—69), and the party to give notice must at least 
five clear days before the day of hearing deliver to the chief clerk two 
copies of it J one of which, within twenty four hours from recennng the 
same, he must transmit to the opposite party (r. 70), by post, or by 
causing the same to be delivered at ths plaintiffs usual place of abode or 
xohere he carries on business or has employment {ante 35). It is not 

(a) See infrd 71. Where notice of set off was not given, and a defendant was 
therefore precluded from going into it at the hearing, it was held that he was not 
estopped from soing for the amount. Stanton v. Styles ; 5 Ex., 578. 
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necessary, however, for the defendant to prove on the trial that the 
notice was communicated to the plaintiff bj the derk (s. 58). The 
provisions specially relating to each of the above six grounds of 
defence, and the forms of notice, are set forth below. 

Set off'.] — When the sum sought to be set off does not exceed 
40s, it would seem that it is not necessary to deliver particulars 
with the notice (r. 65) ; but when the notice of set off contains 
claims of a similar nature to those in respect of which a plaintiff is 
■required to deliver particulars, viz. uoJiere the sum sought to be 
recovered eaxeeds 40s, (r. 38), the defendant must with every notice 
of such set off deliver at the chief jerk's ofhce two copies of his 
particulars of set off (jbl. 40)'; and at least five clear days before the 
return day of the summons, mitst deliver to the chief clerk a statement 
of such particulars (r. 65). 

Infancy J] — The place and date of the defendant's birth, so far as 
he is able to state them, must be set forth in the notice of in&ncy 
(r. QQ). 

Coverture^ — The place and date of the marriage, together with 
the Christian name and surname of the defendant's husband must, 
so far as the defendant is able, be set forth in her notice of coverture 
(r. 67). 

Statute of Limitation.'] — See the form below (r. 68). 

Bankruptcy,] — The date of the defendant's certificate, and the 
court by which the same was granted, must be set forth in the 
notice of bankruptcy (r. 69). 

Insolvency^ — The notice must set forth the date of the defendant's 
discharge or final order, and the court by which it was granted 
(r. 69). 

Form of Notices of six Defences, 

[^Intitle in the court and cause as ante 52.] 

Take notice that I intend, at the hearing of this cause, to give in 
evidence, and rely upon the following ground of defence. 

Dated this day of 18 . 

C. D., the Defendant. 
To the chief clerk of the court. 
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[Then set out ^ ground of dtfence according to the fact, as 

That I claim a set off against the plaintiff's demand. [ Where 
particuiars are required to he given with i^ notice, proceed '*the 
particulars of which are as follows," and set out the particulars of 
set off in the same manner as the partictdars of demand, ante 58.] 

That I was an infant, within the age of 21 years, when the sup- 
posed claim arose [or the supposed contract was made], and that I 
was born, I believe, at on the 

day of 

That I am now [or that I was, at the time when the supposed 
claim arose, or contract was qiade], the wife of [John Styles, setting 
out the Christian and surname of the husband], and that I was 
married to the said [John Styles] at 
on 

That the claim for which I am summoned is barred by a statute 
of limitations. 

That I am a certificated bankrupt, and that on the 
day of my said certificate was granted by the [set forth 

the name of the court']. 

That I was duly discharged under an Act for the Relief of 
Insolvent Debtors [or obtained a final order under the Protection 
Acts, 5 & 6 Vic, c. 116, & 7 and 8 Vic, c 96], on the 
day of at the [set forth the name of the court]. 

Engross the notice of defence in the form above ; and five clear 
days before the return day of the summons serve two copies of it at 
the clerk's office. 

Special Defences.] — The 72nd rule provides a mode of proceeding 
by notice, by which in any case a defendant is enabled to reduce the 
issues at the trial to the special matters contained in the notice. The 
proceeding is as follows : — 

Five clear days before the return day of the summons, the 
defendant must give notice to the plaintiff in writing, stating the 
defence which he intends to make, and adding thereto a statement 
that he intends to limit his defence to the matter mentioned in the 
notice; and must give a similar notice to the chief clerk (r. 72). 

After the above notices have been given, the defendant at the 
hearing will be considered to have admitted all facts otherwise 
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necessary to be proved by the plaintiff not put in issae by the 
intended defence (b. 72) ; and the plaintiff, if successful, will be 
allowed on taxation such costs only as are incurred in rebutting the 
defence mentioned in the notice (r. 72). 

If, afler such notice, the defendant puts the plaintiff to the proof 
of his case, the plaintiff will be entitled to an adjournment, if neces- 
sary ; and whatever the result of the action, his costs of the day, and 
of the adjournment, must be paid by the defendant (r. 72). 

Form of Notice of Special Defence. 

[Intitle as ante 52.] 

Take notice that the defence which I intend to make at the hear- 
ing of this cause is the following : — 

[Here state the defence according to the fact (a); e.g. 1st that 
except as to 15/., I never was indebted to the plaintiff, and 
2ndly, that before action I discharged the plaintiff's claims by pay- 
ment ;] and that I intend to limit my defence to the matters men- 
tioned in this notice. 

Dated this day of 18 . 

C. D., the defendant. 

To the plaintiff, and the chief derk of the court. 

Engross two copies of the form above, and five dear dags before the 
return dag serve one bg post or otherwise on the plaintiffs and deliver 
the other at the office (ante 52). 



CAP. XV. 

THE COMMENCEMENT OF A SUIT AND PROCEEDINGS PREVIOUS 

TO THE HEARING (coniintwtf). 



Summons to Witnesses .... 73 
Notice to Admit ; and Form . . 74 
Notice to Inspect ; and Form . . 75 



Jvarj ; and form of demand for . 76 

Adjoamnient 77 

Arbitration 78 



Summons to Witnesses."] — Either of the parties to ang proceeding 
in the court may obtain, at the office of the clerk, summonses to 

(a) See Bullen's Precedents (ed. 1860). 
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witnesses (s. 71), issued by the chief clerk (r. 73), to be served (a) 
bj one of the bailiffs, with or without a clause requiring the produc- 
tion of books, deeds, papers, and writings in their possession or 
control ; and in the summons any number of names may be inserted. 
Summonses requiring to be served out of the jurisdiction of the 
court may be served by any person authorized by any of the parties 
to the suit (s. 71). It is sufficient if the summons has been served 
a reasonable time before the actual hearing (r. 73). 

Notice to AdmU.'] — If either party proposes to give in evidence a 
judgment, or any other document, printed or written, he mca/ 
require the other party to admit it to be read without proof (saving 
just exceptions to its admissibility) (r. 74). 

The demand must he made in writing a reasonable time before the 
hearing ; and, if not made, no costs of proving the document will be 
allowed unless the judge otherwise order (r. 74). 

When the judge thinks it reasonable that the admission should be 
made, the party refusing will have to bear the expense of proof, 
whatever may be the event of the cause (r. 74). 

Form of Notice to Admit (6). 

[Jntitle as ante 52.] 

Take notice that I the plaintiff [or defendant] in this cause pro- 
pose to give in evidence the several documents hereunder specified, 
and that the same may be inspected by the defendant [or plaintiff^ his 
attorney or agent at , on , between the 

hours of , and the plaintiff [or defendant] demands 

and requires you to admit that such of the said documents as are 
specified to be originals, were respectively written, signed, or 

(a) See R. 56, ante 51. The reasonable expenses of coming to, staying at, and 
returning from the place of trial should be tendered at the time of service ; but 
witnesses in general cannot claim anything for loss of time; and therefore a 
promise to pay for it is not binding. Chitty on Contracts (1850), 507 ; but see 
R. G. Hil. T., 1353, 1 E. & B. Ixxv., 1 E. B. & E., 575 ; and as to the right when 
a witness comes to speak to a matter of opinion, Webb o. Page, 1 C. & E., 23. 
Pellc. Daubeny ; 5 Ex., 955. Holmes v. Holmes ; 2 B., 75. Pilgrim v. S. D. R. Co. ; 
8 C. B., 42. Lee v, Everest ; 2 H. & N., 285 ; and see Evidence, /ws* 80. 

(6) Chit. F., 152. 
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executed, as ihey pnrport respectively to have been ; that sach as 
are specified as copies are true copies ; and such documeDts as are 
stated to have been served, sent, or delivered, were so served, sent, 
or delivered respectively ; saving all just exceptions to the admissi- 
bility of all such documents as evidence in this cause. 
Dated, 

Plaintiff 

or 
Defendant. 

To the above-named plaintiff \or defendant]. 
\Here describe the documents as thus : — ] 

OBiamAis. 



Description of Documents. 


Date. 


Indenture of lease between M. N. and 3l. Y. 
Bill of Exchange for 60/. at three months, 

drawn by L. M. and accepted by N. 0., 

indorsed by P. Q. 


14 Sept. 1860. 





ooprRfi. 


• 


Description of Documents. 


Date. 


Original or Duplicate' served, 

sent, or delivered, when, how, 

and by whom. 


Letter: Plaintiff to 
Defendant. 


1 Jan. 1848. 


Sent by General Post 
Jan. 1, 1848. 



Notice to Inspect.] — In any action the plaintiff or defendant may 
give notice to the other party of his desire to inspect documents. 
The documents to which this power extends are any written or 
printed document or instrument, in which the party desiring to 
inspect has an interest, and to the production of which he is entitled 
for the purposes of the action, and which is in the possession or 
under the control of the other party. 

The notice must be given five dear days before the hearing, by post 
or otherwise, and must state that the party or his attorney desires to 
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inspect the document^ desorMng the same^ at any place to be appointed 
by the other party. If the other party neglects or reftises to appoint 
a place^ or to allow the inspection within two dear days after 
receiving the notice, the judge on the day of hearing may adjourn 
the cause and make such order as to costs as he thinks fit (b. 62). 

Form of Notice' to Inspect (a), 

[Intitle as ante 52.] 

Take notice that I the plaintiflf [or I the defendant, or my attorney] 
desire [or desires] to inspect the following documents at any place 
you may appoint for that purpose ; viz. [Here describe tke document 
or documents^ and I desire that within two clear days after receiving 
this notice you appoint such place. 

Dated this day of , 18 . 

Plaintiff 

or 
Defendant 
To the above-named plaintiff \or defendant]. 

Jury^ — The judge, except in the cases about to be mentioned, 
determines all questions as well of fact as of law (s. 51). 

Where,, however, the amount claimed exceeds 5Z., the pUtinJtiff 
or defendant may require a jury to he summoned to try the action ; 
and , where the amount claimed does not exceed 5L, the judg^, 
in his discretion, on the application of either of the parties, may 
order the action to be tried by a jury (s. 62). The party requiring 
a jury to be summoned must give to the clerk of the court, or leave 
at his office, notice (s. 62) of a demand of such jury in writing 
three clear days before the hearing (r. 75), and at the same time 
pay to the chief clerk 6*. for the jury (s. 63), and also the fees 
for summoning the jurors. These sums, unless the judge order 
otherwise, are costs in the cause (r. 76.) 

When a jury is summoned by order of the judge, the costs must 
be paid, in the first instance, by the plaintiff, unless the judge order 
otherwise (r. 77). The clerk must deliver the summons to the 
intended jurors forthwith (r. 75), and cause notice of the demand by 
either of the parties^ to be communicated to the other party ^ either by 

(a) Chit F., 137. 
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post or hy causing the same to he delivered at his usual place of abode 
or business (ante 35); but it is Dot necessary for either party to 
prove on the trial that the notice was communicated to the other 
party by the clerk (s. 62). 

Where notice of a demand has not been given in dae time, or at 
the hearing both p)arties desire to try by jury, the judge may, on 
terms, adjourn the cause for that pm-pose (r. 78). Interpleaders 
(post 102) and replevins (post 118) may, at the instance of either 
party, be tried by jury (r. 79). 

Ten jurymen must be summoned to attend at the court, unless 
the judge otherwise order (r. 80) ; but five must be impani)elled 
and sworn (s. 55) ; but after having been once sworn, it is not 
necessary that they should be resworn in each trial (s. 55). 

The oath — to give a true verdict according to the evidence (s. 54) 
— must be administered or caused to be administered by the clerk 
(s. 54). Either of the parties is entitled to his challenge against all 
or any of the jurors, in like manner as he would be entitled in any 
superior court. The jurymen are required to give an unanimous 
verdict (s. 55). As to the qualifications of jurymen see ante 30. 

Form of Demand of Jury, 

[Intitle as ante 52.] 

Take notice that I, the above-named plaintiff [or defendant] require 
a jury to be summoned to try this action, 

A. B. [plaintiff or defendant as the oase may be."] 
To the chief clerk of the court. 

Engross (^ copy of the form above, and three clear days before the 
hearing deliver it at the clerk^s office. 

Adjournment^ — The judge may in any case make orders for 
granting time to proceed in suits, 'and may adjourn any court or 
hearing (s. 67). The parties, on payment of the hearing fees, may 
at any time before a cause is called on, have the hearing postponed 
(r. 81) ; and whenever anything required by the practice of the court 
to be done by either party, before or during the hearing has not been 
done, the judge may adjourn the hearing to enable the party to comply 
with the practice (r. 83). The judge may adjourn a cause where it 
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appears at the hearing that a party, wHhin two clear days afler 
notice, has not allowed inspection of documents (b. 62) ; and in 
cases of non-compliance with the roles as to particulars of defences 
(b. 64), (b. 72). He may adjourn a cause at the hearing : — where 
both parties desire to have a jury (b. 78), and for delivery of par- 
ticidars of claim or set off (b. 41), and for proof of service of 
summonses (b. 46), (b. 66) (ante 62, 64). 

Unless directed by the judge no order of adjournment need be 
served on either party (b. 82). (As to costs see post 131.) 

Arbitration,^ — Before, upon, or after the return day of a summons, 
a cause may be referred by order of the judge (b. 175). The pro- 
ceedings are exiplained post 120. 



CAP. XVI. 

THE HEABING AND PROCEEDINGS PREVIOUS TO EXECUTION. 



Order ot calling on Sommonses . 78 

Appearance 78 

Proceedings when Plaintiff appears 79 
If Plaintiff does not appear . . 79 
If Defendant does not appear . . 79 
When infant defendant appears . 80 



Where one of seioeral jointly liable 

is sited 80 

Evidence 80 

Costs of Witnesses 81 

Amendment 82 

Granting Time 83 

Gratis Summons 83 



Ord&r of calling on Summonses.] (a) — The summonses returnable 
at every court must be called on for hearing in the order in which 
they appear in the lists delivered by the chief bailiff to the chief 
clerk under the Rules 6th June, I860, by such of the chief bailiff 
or bailiffs or assistant clerks as the judge by order directs (s. B. 3). 

Appearance.'] — On the day named in the summons (s. 66), or at 
any continuation or adjournment of the cause (ss. 64, 66), the 
plaintiff must appear, and thereupon the defendant is required to 

(a) At the opening of the court the sammonses returnable at the court are 
placed upon the chief bailiff's desk ; and he administers an oath to the baili£& in 
attendance, that the summonses have been duly served, according to the indorse- 
ments thereon, and that they will make true answer to all such questions as are 
put to them touching the service. 
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appear to answer the plaint ; and on answer being made in court the 
judge proceeds in a summary way to try the cause and give 
judgment, without further pleading or formal joinder of issue 
(s. 56). (As to the persons who may appear for the parties (a), see 
antCj 30.) 

Proceedings ijchen Plaintiff appears,'] — If the plaintiff appears, hut 
does not make proof of his demand to the satisfaction of the court, 
the judge may nonsuit him, or give judgment for the defendant ; and 
in either case, if the defendant appears and does not admit the 
demand, may award to the defendant, by way of costs and satisfaction 
for his trouble and attendance, such sum as the judge in his discre- 
tion may think fit (s. 64). 

Where the judge awards a sum to the defendant or his attorney, 
either upon the non-appearance of the plaintiff or upon the plaintiff 
appearing, but failing to prove his case, the money is recoverable in 
the same way as any debt or damage ordered to be paid by the 
court (ss. 64, 66). 

Proceedings if Plaintiff does not appear."] — If the plaint^ does not 
appear the cause may be struck out (s. 64), and if the defendant 
appears either by himself or his attorney, the judge may award to 
the defendant or to his attorney, by way of costs of his attendance 
and satisfaction for his trouble, such sum as the judge thinks fit 
(s. 66). 

If the defendant appears and does not admit the demand, the 
judge may award him costs in the same manner and to the same 
amount as to counsel, attorney, witnesses, &c., as if the cause had 
been tried (b. 84). 

But if the defendant or some one authorized by him admits the 
cause of action to the full amount claimed, and pays the fees payable 
in the first instance by the plaintiff, the court, if it shall think fit, 
may proceed to give judgment as if the plaintiff had appeared 
(8. 64). 

Proceedings if Defendant does not appear,] — If the defendant does 

(a) A party who appears in person has a right to address the judge or jury 
as his own advocate, and then, being sworn, to give evidence ; but such a course is 
objectionable. Cobbett v. Hudson; 1 E. & B., 11. 
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not appear, or sufficiently excuse Ms absence, or neglects to answer 
when called in court, the judge, upon proof of service of the 
summons (on^ 62, 64), may proceed to the hearing or trial of 
the cause on the part of the plaintiff only, and the judgment there- 
upon is as valid as if both parties had attended; but the judge 
may in any such case, at the same or any subsequent couit, set 
aside the judgment given in the absence of the defendant, and the 
execution thereupon, and may grant a new trial (a) of the cause, 
upon such terms as to payment of costs, giving security for debt or 
costs, or such other terms as he may think fit, on sufficient cause 
shown to him for that purpose (s. 66). 

If the summons has not been served personally or as mentioned 
ante 61, the cause may proceed if the judge is satisfied on evidence 
on oath (ante 35) that the service has come to the knowledge of the 
defendant before the return day (b. 54) ; but no such evidence is 
necessary in the cases specified in rules 50, 51, 52, 53, namely, where 
a defendant is employed or dwells in an asylum, is a prisoner or officer 
in a gaol (r. 50) ; where the suit is against a railway company 
(b. 51) ; where defendant keeps his place of abode or business closed 
to avoid service (b. 52), or service is prevented by violence and threats 
(b. 53) ; and whenever a summons has been served in a mode men- 
tioned in the rules ; but it appears that it has come to the defendant's 
knowledge less than ten clear days (b. 45) before the return day, 
the cause may at the discretion of the judge proceed or be adjourned, 
whether the defendant appears or not (r. 55). It is to be observed 
that B. 55 makes no mention of evidence on oath being necessary 
to satisfy the judge that the summons has come to the knowledge of 
the defendant. 

Where infant defendant appears^] — See. post 110. 

Where one of several liable is sued,] — See post 110. 

Evidence.] — On the trial no evidence can be given of any demand 
or cause of action except that stated in the summons, either as 
originally issued or as amended (s. 57) ; but large powers of amend- 
ment are given to the judge (s. 57 and *' Amendment" post 82). 

(a) Posi 105. 
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On the hearing or on any other proceeding in the court, the 
parties, their wives (a), and all other persons, may be examined, 
either on behalf of the plaintiff or defendant, upon oath, or solemn 
affirmation in those cases in which persons are by law allowed to 
make affirmation instead of taking an oath, to be administered by< 
the proper officer of the court (s. 69), and if they wilfully and cor- 
ruptly give false evidence will be deemed guilty of perjury (s. 70). 
Persons summoned as witnesses, either personally or as directed by 
the rules and practice, and to whom, at the same time, payment or a 
tender (6) of payment of their expenses is made, on the scale of 
allowance, infrdy and who refuse or neglect, without sufficient cause, 
to appear or to produce any books, papers, or writings required by the 
summons to be produced, and also every person present in court 
who shall be required to give evidence, and who shall refuse to be 
sworn and give evidence, forfeits and may be made to pay such fine, 
not exceeding 102., as the judge shall set on him. The whole or any 
part of the fine, in the discretion of the judge, after deducting the 
costs, will be applicable toward indemnifying the party injured by re- 
fusal or neglect, and the remainder will go to the general fimd (s. 72). 

When a plaintiff or defendant finds that he cannot proceed to trial 
by reason of the absence of a material witness, in order to prevent 
the other side from attending, notice should be given to that party 
stating the fact, and that it is intended to apply for an adjournment, 
and asking for consent in that behalf. 

Costs of Witnesses.^ — Witnesses must be paid according to the 
scale of allowance settled by the rules (s. 72). 

The allowances are as follows : — 

Gentlemen, merchants, bankers, and s, 

professional men, j?er cfiem . from 10 to 

Tradesmen, auctioneers, accountants, 

clerks, and yeomen, per diem . „ 5 

Artisans and journeymen, per diem „ 3 

Labourers and the Hke, per diem . „ 2 






£. 


s. 


1 








10 





5 





3 



(a) Neither husbands nor wives can be compelled to disclose communications 
made one to the other during iharriage, 16 & 17 Vic, c. 83. s. 3. 
(6) See " Summons to Witnesses,'* ante 73, 74 (a), 

9 
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TravelliDg expenses, sum reasonably paid, but not more than 
M, per mile, one way. 

If the witnesses attend in more than one case, they will be 
entitled to a proportionate part in each cause only (a). 

The judge, in case of dispute at the hearing, must direct what 
number of witnesses shall be allowed on taxation and their allow- 
ance ; but in no case may the allowance above be exceeded (r. 98). 
He may also allow their costs whether they have been examined or 
not, and though not summoned (b. 99). 

Amendment^ — The judge may cause the summons to be altered 
or amended in such particulars and on such terms as he thinks 
reasonable (s. 57); and power to amend is given by the rules in 
the following cases : — 

(The amendment in each case, except the firsts may be made at the 
instance of either party upon the terms mentioned in the rule 
relating to it). 

Where a person other than the defendant appears at the hearing, 
and admits that he is the person whom the plaintiff intended to 
charge, his name may be substituted (b. 88). 

Where a party sues or is sued in a representative character, instead 
of in his own right (b. 89) ; and in the converse case (B. 90). 

Where the name or description in the summons of the plaintiff 
(b. 91) or defendant (b. 92) is insufficient or incori'ect. 

In actions by or against a husband, if the wife be improperly 
joined or omitted as a party, the summons may at the hearing be 
amended (b. 93). 

Where it appears at the hearing that a greater (b. 94) or less (b. 95) 
number of persons have been made plaintiffs than by law required. 
In the last instance, if a person who ought to be joined as plaintiff 
refuses to consent, judgment of nonsuit will be entered (b. 95). 

Where it appears at the hearing that a greater number of persons 
than by law required have been made defendants, those improperly 
joined may be struck out (b. 96). 

Where several are sued, and some have not been served, those not 
served may be struck out (b. 97). 

(a) Sec. 43 of the Sched. to Rules of June 5th, 1860. 
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Granting Time.'] — See " Adjournment," ante 77. 

Gratis Summons.'] — The judge, or, in his absence, the chief clerk 
may in any case order the return of the hearing fee, or that a 
cause be re-entered for hearing without any hearing fee (r. 84). 



CAP. XVII. 

THE HEARING AND PROCEEDINGS PREVIOUS TO EXECUTION 

(continued). 



Jadgments and Orders .... 83 

Orders to pay by Instalments . . 84 
Judgments more than six years 

old 85 

Execution where certified copy of 

Judgment has been obtained. , 85 



Costs 85 

Abatement of Actions. Proceed- 
ings on death of parties ... 85 

Judge's power to examine and 

commit 86 

Criminal Justice Act applies . . 86 



Judgments and Orders.] — The judgments of the court are enforced 
by execution (s. 84), upon an order of the judge (ss. 73, 75, 82, 
84). He may make orders concerning the time or times, and by 
what instalments, any debt or damages, or costs, for which jvdg- 
m^nt has been obtained in the court shall be paid (s. 82); and 
the amount is recoverable forthvoith, or as directed (s. 84). 

Every order and judgment of the court, except as by the Act 
provided,, is final (a) and conclusive (s. 75) (6). 

In every case in which satisfactory proof is not given to the 

i'udge, entitling either of the parties to the judgment of the court, 
le may nonsuit the plaintiff (s. 75). He may also, as often as he 
thinks fit, order a new trial upon such terms as he thinks rf-a- 
sonable (s. 75), and in the mean time stay proceedings (s. 75). 
In cases of inability to pay monies ordered, from sickness or other 

(a) A superior court will not grant a proliibition, thongh the judge has acted 
erroneously, if the matter is within the jurisdiction of the court. Re Lenaghan, 
2 Ex., 333, and cases cited, Pollock, 42. 

(6) The 90th section, which gives power to the judge to rescind and alter 
orders, and make further orders, applies only to fraud summonses. The section 
empowers the judge before whom " such summons " shall be heard, &c. ; and the 
words refer to fraud summonses. The extent of this power in other cases must 
be ascertained from the terms of the enactment in each particular case. 
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sufficient cause, he may suspend or stay the order (s. 96). In all 
cases where judgment is obtained for a sum amounting to or ex- 
ceeding 20?. the order must be for payment either forthwith or 
within fourteen days from the date of the judgment; and cannot 
be made for payment by instalments unless by consent (r. 107). 

Orders for payment of money or costs, or for adjournment, or 
staying or setting aside proceedings, or rescinding a previous 
order (a), or granting a new trial or otherwise, when directed to be 
served (6), are prepared by the chief clerk (c), who must deliver 
them to the chief bailiff for service (r. 1 05) ; who, -where the 
parties to be served do not reside or carry on business or have 
employment within the jurisdiction of the court, may serve the 
order by post (r. 106). 

It is not necessary for the party in whose favour any order has 
been made to prove, previously to taking proceedings the/eon, that 
it reached the opposite party (r. 106). Unless the judge other- 
wise directs, monies ordered to be paid must be paid into court 
(s. 82) (r. 107) ; and when paid, except where an instalment does 
not exceed ten shillings, the chief clerk must give the plaintiff notice 
by post or otherwise of the payment (r. 109). 

Instalments,^ — Where judgment is obtained for a sum less than 
20Z., an order for payment by instalments may be made without 
consent (s. 82) ; and where the sum amounts to or exceeds 20?., 
the order may be so made if the plaintiff j or his counsel, attorney, 
or agent consents (r. 107). In case of the consent the order may 
be for payment at the times and by such instalments as are con- 
sented to (r. 107). The instalments are payable at the periods 

(a) See note, ante 83. 

(6) The judgment of a county court does not necessarily require to be served 
before execution ; therefore, where a defendant, having failed to appear, was 
verbally ordered to pay '* forthwith," and between six and seven on the same 
day was served with an order to pay the amount to the clerk at the court : 
** forthwith, attendance from ten till four ;" and, not having paid, his goods were 
seized, it was held, that the proceedings were regular. Ely v. Moull ; 5 Ex., 918 ; 
but if the order is in the nature of a rule of a superior court — as where it varies 
the teims of a former order — ^it must be served. Ibid. 

(c) Robinson v. Gell ; 12 C. B., 191. 
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ordered ; and if no period is mentiomd the first will become due on 
the 2Sth day from the making of the order, and every sitccessive 
instalment at a like period from the day of th& previous instalment 
becoming due (r. 1 08). 

All instalments must be paid into court (r. 108). 

Judgments mare than six years old."] — Unless some payment has 
been made into court under such judgments, they cannot be en- 
forced without leave of the judge (r. 110). (See post 87.) 

Execution where a certified copy of Judgment has been obtained.^ — 
Where such copy has been obtained no warrant against the goods or 
judgment summons can issue, unless it be shown, to the satisfac- 
tion of the court or chief clerk, that no order has been made 
against the execution debtor in any county or other court (r. 118). 

Costsi\ — All the costs of any action or proceeding not otherwise 
provided for by the Act must be paid by or apportioned between 
the parties by the judge, and in default of any special direction 
abide the event of the action (s. 74) ; and he may order the time 
and by what instalments, costs for which judgment has been 
obtained shall be paid (s. 82). When an order for payment of costs is 
directed to be served it is not necessary for the party in whose favour 
it may have been made, previously to proceeding on it, to prove that 
it reached the opposite party (r. 106). Execution may issue for the 
recovery of such costs in like manner as for any debt adjudged in the 
court (s. 74). In case of dispute at the hearing, he may direct what 
number of witnesses shall be allowed, and their allowance (r. 98). 
He may also make an allowance to witnesses whether examined or 
not, and though not summoned (r. 99). (See " Costs of Wit- 
nesses," ante 81.) Unless he otherwise directs, the costs of unexe- 
cuted or unproductive warrants against goods (r. 101), and unexe- 
cuted warrants of commitment (r. 102), will be allowed against the 
defendant. Money paid into court on a judgment as between the 
parties must be first appropriated in satisfaction of costs (r. 100). 
(See further as to costs, post 131.) 

Abatement (a) of Actions. , Proceedings on death of parties before 
or after Judgment i\ — Where one or more of several plaintiffs or 
defendants dies before judgment, the suit does not abate, if the cause 
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of action smriye to or against the surviving parties respectively 
(r. 155). Where one or more of several plaintifis or defendants 
dies q/2er judgment, proceedings therecni may- be taken bj or against 
the survivors or survivor, without leave of the court (r. 156). 

(Where feme covert sued as feme sole obtains judgment Ga ground 
of coverture, post 91.) 

Judges Power to Examine and Cbfnmsf.] — It will be seen, post 
91 (s. 89), that where judgments are unsatisfied the judgment 
debtor may be summoned for firaud, and in certain cases committed ; 
and where the defendant in any suit brought or continued in the 
court, or, as the case may be, in any county court, has been served 
with the summons (6) to appear, or peisonally appears (6) at the 
trial, the judge at the hearing of the cause or at any adjounmient (6) 
thereof, if judgment shall be given against the defendant, has the 
same power and authority of examining the defendant and the 
plaintiff and other parties, and of committing the defendant to 
prison, and of making an order, as he would have in case the 
plaintiff had obtained a summons for that purpose afier judgment 
(s. 91). 

Crvmindl Justice Act applies^ — Under 14 & 15 Vic, c. 100. 
s. 19, it is competent to the judge as a judge of a court of record, 
if it appears to him that any pei-son has been guilty of wilful and 
corrupt perjury " in any evidence given, or in any affidavit, deposi- 
tion, ezaminatiuD, answer, or other proceeding, made or taken before 
him," to direct such person to be prosecuted for the perjury, and to 
commit unless the person enter into a recognizance as therein pro- 
vided (c). 

(a) See also " Second Suit," anfe 44. 

(6) Where it appeared on the face of a warrant that the defendant had appeared, 
it was held good, althoogh there had heen no summtHis, and the order was made 
at an adjournment. Ez parte Pordaj, 9 C. B., 201. 

(c) See Fitzjohn v. Mackinder; 29 L. J. C. P., 167. Ante^ <^ Malicious 
Prosecution," p. 41 (a). 
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CAP. XVIII. 
EXECUTION AND PROCEEDINGS SUBSEQUENT TO THE HEARING. 



Judgments in force for six years . 87 

Execution and Warrants against 

Goods 87 

Superseded before Sale by Pay- 
ment 89 

Where there are Cross Judgments 89 



Upon an order to pay by Instal- 
ments 89 

In Actions by and against 
Executors, ^c 89 

In Actions against one of several 
jointly liable 89 



Judgments in force, for six years.]— Judgments of the court 
remain in force for six years ; but after that period, unless some 
payment into court has been made under them within twelve 
months, cannot be enforced without leave of the judge (r. 110). 
When in such case leave is applied for, no notice to the the defendant is 
necessary (r. 110) ; but when leave is granted, it must be expressed 
on the warrant or summons under the seal of the court (r. 110\ 

(As to the effect upon proceedings of the death of one of several 
plaintiffs or defendants see ''Abatement," ante 86, and as to execu- 
tions on judgments by and against persons not parties to the suit, see 
'* Scire facias " post 1 14.) 

UxectUion ; and Warrants against ffoocfe.] — ^Whenever the judge 
has made an order for the payment of money, the amount is re- 
coverable, in case of default or failure of payment thereof forthwith, 
or at the time or times and in the manner thereby directed, by 
execution against the goods and chattels of the party against whom 
such order has been made (s. 84). The costs also of any action or 
proceeding are recoverable in like manner (s. 74). If a defendant 
makes default in payment of the whole amount awarded by the 
judgment, or of an instalment thereof, execution may issue for the 
whole amount of the judgment and costs then remaining unsatisfied, 
unless, in the case of instalments, the judge otherwise directs at the 
time of giving judgment (r. 112). 

At the request of the party prosecuting the order^ the derh must 
issue, under the seal of the court, a writ of fieri facias, as a warrant 
of execution to the chief bailiff (s. 84). In order to enable the clerk 
to make out the warrant, an instruction paper or praecipe is handed 
to the applicant at the office for him to fill up. 
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The warrant must bear date on the day on which it is issned, and 
continues in force for twelve calendar months (r. 111). The sum 
of money and cosl^ adjudged, with the sums allowed by the Act, 
as increased costs for the execution of the warrant, must be inserted 
or indorsed on it (s. 100). The chief clerk on issuing it must 
indorse on it the amount to be levied, distinguishing the amount 
adjudged to be paid and the fee for issuing the warrant. He must 
aiso prepare and deliver to the chief bailiff, with the voarrant, a notice 
issued hy the court (a), to be delivered to the party against whom the 
execution has issued (r. 113). 

By the warrant, the chief bailiff is empowered to levy the sum 
ordered to be paid, and costs of the eaxcution, by distress and sak of 
the goods wheresoever they may be found within the City or liberties 
(s. 84). All constables and other peace officers must aid in the 
execution (s. 84). The bailiff , upon levying, must deliver the notice 
mentioned above to the party, or by leaving it at the place where 
execution is levied {yt., 113). The chief bailiff must make memo- 
randa of it, and what shall have been done under it, in '' The 
Chief Bailiff's Warrant Book," and at aU reasonable times must 
give suitors every information they may reasonably require as to its 
execution or non-execution (r. 29). 

Unless the judge otherwise order, the costs of warrants against 
goods, when unexecuted or unproductive, will be allowed against the 
defendant (r. 101). 

Concurrent warrants may be issued into several county court . dis" 
tricts ; but, unless by the judge's order, the costs of more than one 
is not allowed (r. 114). 

The 31st- rule regulates the duties of bailiffs of county courts, 
with regard to making a return to the chief bailiff in the two cases 
where a warrant to be executed in a county court district has not 
been executed within a month, and where such warrant has not 
been executed during the time that it is in force ; and the 123rd and 
124th rules regulate the transmission of process and proceeds of 
warrants to and from such courts. 

Where a certified copy of a judgment has been obtained, no war- 

(a) The form is printed, with other forms issued by the court, in the Sche- 
dule to the Rules of June. 
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rant against the goods can issue upon such judgment, unless it be 
shown, to the satisfaction of the court or chief clerk, that no order 
has been made against the execution debtor in any county or other 
court (r. 118). 

Superseded before Sale by Payment,] — If the party against whom 
execution has issued, before an actual sale of the goods and chattels, 
pays or tenders to the clerk of the court, out of which the warrant 
of execution has issued, or to the bailiff holding the wanant 
the sum of money, and costs inserted in the warrant, or such part 
thereof as the person entitled thereunto may agree to accept, in fidl 
of his debt or damages and costs, together with the fees, the execu- 
tion will be superseded, and the goods and chattels discharged and 
set at liberty (s. 100). 

Execution where there are Cross Judgments,] — If there be cross 
judgments, execution must be taken out by that party only who 
has obtained judgment for the larger sum, and for so much only as 
remains after deducting the smaller sum, and satisfaction must be 
entered for the remainder as well as on the judgment for the smaller 
sum ; and if both sums be equal, satisfaction must be entered upon 
both judgments (s. 83). 

Execution upon an Order to. pay by Instalments.] — Execution 
upon an order for payment by instalments (s. 82) must not issue until 
after defaidt in payment of some instalment according to the order ; 
but successive executions may then issue for the whole of the sum and 
costs then remaining unpaid, 6r for such portion thereof as the 
judge may order, either at the time of making the original order or 
at any subsequent time, under the seal of the court (s. 85), 

Execution in actions by and against Executors and Admini- 
strators,] — Executions in these cases will be such as in the like 
case would issue in a superior court (s. 48) (a). See post 111, 112. 

Execution in action against one of several persons jointly liable,] — 
When several are jointly liable, and one only has been served with 
process, execution may issue against the person served, notwitlisland- 
ing the other persons jointly liable may not have been served or 
sued(8. 50). 

(a) Archbold, 1151, llf.8. 
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EXECUTIONS AND PROCEEDINGS SUBSEQUENT TO THE HEARING 

{continued). 



Proceedings by Judgment Som- 
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Witnesses 91 
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mitted for not appearing^ 

Fraud, 4rc 91 

Costs 92 
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Warrant of Commitment ... 92 

Concurrent Warrants .... 93 

Prison 93 

Imprisonment no Satisfaction . . 93 
No Writ of Error to remove 

Judgment or Execution ... 94 

Discharge from Custody ... 94 
Hescission and cUteraiion of 

Orders, 4rc 94 

Suspension of executions for in- 
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Proceedings by Jvdgment Summons!] — Any person who has 
obtained a judgment or order, either in the Sheriffs* Court (a), or in 
any county court, which shall not be satisfied, in case the party against 
whom such judgment or order lias been obtained then dwells (h)or carries 
on business (b) or has employment^ within the City, may obtain from the 
Sheriffs* Court a summons in the form directed by the rules of the 
court requiring the party to appear to answer the things named in 
the summons (s. 88) (c). Where a judgment summons is required 
to be issued out of the court on a judgment of any county court, a cer- 
tified copy of that judgment must be furnished to the court. 

If the party against whom an unsatisfied judgment of the Sheriffs' 
Court has been obtained- is then dwelling (6) or carrying on 
business (6) within the limits of a county court, the same section of 

(a) This enactment is contained in the 88th sec., which iUastr^tes the confusion 
prevalent throughout the Statute. The section is incorrectly numbered 83 » and 
speaks of a judgment " under this act, or under the said recited act," although no 
act except the two in the preamble have been recited. 

{h) Ante 35, 36. 

{p) The summons, when issued, must be forthwith delivered by the chief clerk 
to the chief bailiff (r. 115) ; and the bailiff upon the issuing of it must return 
into court any warrant of execution against the goods of the party which may 
have issued upon a judgment in the cause (r. 116). As to the amount which 
may be claimed by the summons, Byrne v. Knipe ; 18 L. J. Q. B., 33. 
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the Act contains a similar provision, that a judgment summons maj 
be obtained' from such county court ; and that the form shall be 
according to the rules of that court (s. 88) (a). The county courts, 
before issuing a judgment summons on a judgment of the Sherifis* 
Court, require from the Sheriffs' Court a certificate of that judgment 
duly certified by the chief clerk. 

Where a certified copy of a judgment of the court has been obtained 
no warrant of execution against the goods or judgment summons 
upon it can issue unless the court or chief clerk is satisfied that no 
order has been made against the execution debtor in any county or 
other court (e. 118). 

Service of Judgment Summonses^l — A judgment summons, whether 
issuing firom the Sheriffs' Court or a county court, must be served 
personally upon the person to whom it is directed (s. 88). 

If issued from the Sheriffs' Court, it must be served not less than 
five clear days before the day on which the party is required to 
appear to the summons (r. 1 1 6). 

If, however, at the hearing the judge is satisfied that the party 
summoned was about to remove from his place of abode or place of 
business, or was keeping out of the way to avoid service, service at any 
time before the time appointed for appearance may be good (r. 116). 

Proceedings at the Hearing of a Judgment Summons.] — If the party 
summoned appears in pursuance of the summons, he may be exa- 
mined upon oath touching his estate and effects, and the manner 
and circumstances under which he contracted the debt or incurred 
the damages or liability which is or are the subject of the action, 
and as to the means and expectation he then had, and as to the pro- 
perty and means he still hath of discharging the debt or damages or lia- 
bility, and as to the disposal he may have made of any property (s. 88). 

Witnesses.'] — The person obtaining the summons (s. 88), the 
party summoned (s. 89), and all other witnesses whom the judge 
may think requisite, may be examined upon oath (s. 88). 

Party summoned may he committed for not appearing, Fraud, 

^c] — If the party summoned does not attend as required by the 

summons, or does not allege a sufficient excuse for not attending, or, 

if attending, he refuses to be sworn, or to disclose any of the things 

(a) See Houlden v. Smith ; 19 L. J. Q. B., 170. 
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aforesaid, or does not make answer to the satisfaction of the judge, 
or if it appears to the judge, either by the examination of the party 
or by any other evidence, that such party, if a defendant, in incur- 
ring the debt or liability which is the subject of the action, has 
obtained credit from the plaintiff under false pretences^ or by means of 
fraud or breach of trusty or has wilfully contracted such debt or 
liability without having had at the same time a reasonable expecta- 
tion of being able to pay or discharge the same, or that he has made 
or caused to be made any gift;, delivery, or transfer (a) of any pro* 
petty, or charg(*d, removed, or concealed the same with intent to 
defraud his creditors ; or if it appears to the satisfaction of the judge 
that the party so summoned has then, or has had since the judgment 
obtained against him, sufficient means and ability to pay the debt or 
damages, or costs, so recovered against him, either altogether or by 
any instalment or instalments ordered by the court in which the 
judgment was obtained ; and if he shall refuse or neglect to pay the 
same as shall have been so ordered, or as shall be ordered pursuant 
to the power given by the Act (ss. 89, 90), the judge may order (6) 
him to be committed to some gaol or house of correction of the 
county, district, or place in which the party summoned is resident, 
or to some gaol or house of correction or other prison within or for 
the City of London {ante 55) or the liberties thereof, ybr any period 
not exceeding forty days (s. 89). 

Costs on Judgment Summons,^ — The costs of the summons and of 
all proceedings thereon are costs in the cause (s. 88). See " War- 
rants of Commitment." 

Payments, ^c, under order of Sheriffs' Court altering order of 
County Court,^ — ^Where a judgment summons is heard in the 
Sheriffs' Court on a judgment obtained in a county court, and the 
order of the county court is altered, all payments under the order of 
the Sheriffs' Court must be made into, and execution thereupon must 
issue from the Sheriffs' Court (r. 117). 

Warrants of Commitment.^ — Whenever any order of commitment 

(a) Ex parte Purdy ; 19 L. J. C. P., 222. 

(6) The order must not be in the alternative to pay or be committed. Abdy 
V. Dale ; 10 C. B., 62, 10 Q. B.. 730, and 8 C. B., 271. After discharge by in- 
solvent court a county court cannot commit for a debt included In the adjudication. 
Copeman r. Rose ; 7 E. & B., 679. 
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has been made, as above described, the clerk of the court must issue, 
under the seal of the court, a warrant of commitment directed to one of 
the bailifis of the court, who by such warrant is empowered to take 
the body of the person against whom the order is made (a). In like 
manner in the case of an order made by the judge of a county court, the 
clerk of such court may issue the warrant to a bailiff of the court (s. 92). 

All constables and peace officers within their jurisdictions must 
aid in the execution of such warrants (s. 92). Every such warrant 
must, on whatever day it may be issued, bear date on the day on 
which the order for commitment was made ; and continues in force 
for three months from that date, and no longer (s. B. 1). No 
ordier of commitment is drawn up or served (s. R. 1). 

In cases of commitment under s. 89 the amount of the judg- 
ment, and all costs payable by the defendant must be stated on the 
warrant (r. 119). The costs of unexecuted warrants, unless the 
judge otherwise order, are allowed against the defendant (r. 102). 

Concurrent Warrants of Commitment,] — Concurrent warrants 
against the same party may issue into one or more county court 
districts ; but, unless ordered by the judge, the costs of more than 
one are not allowed (r. 122). 

Prison.] — The keeper of the prison mentioned in the order (ante 
55, 92) must receive and keep the defendant therein until discharged 
under the Act, or otherwise by due course of law (s. 92). 

Imprisonment no Satisfaction,^ — No imprisonment under the Act 
operates as a satisfaction or extinguishment of the cause of action on 
which a judgment has been obtained, nor protects the defendant from 
being anew summoned and imprisoned for any new fraud or other 
defeult (6) rendering him liable to be imprisoned under the Act, or 
deprives the plaintiff of any right to take out execution against the 
goods and chattels of the defendant, in the same manner as if such 
imprisonment had not taken place (s. 93). 

(a) A warrant, stating in the alternative that the defendant made a '' delivery 
or transfer '* with intent to defraud his creditors has been held good. Ex. parte 
Purdy, 19 L. J. C. P., 222. Care maKt be taken to execute the warrant against 
the right person. Whalley v. M*Connell ; 13 Q. B., 903. 

(6) Re Boyce, 2 E. & B., 521. 
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No Writ of Error to reverse Judgment or ExeciUionJ] — No judg- 
ment or execution can be stayed or reversed by writ of error or 
supersedeas (s. 99). 

Discharge from Custody J\ — No protection, order, or certificate 
granted by any court of bankruptcy, or for the relief of insolvent 
debtors, is, it is conceived, available to discharge a defendant 
from commitment under an order of the Sheriffs' Court (s. 92) ; 
although since 19 & 20 Vic, c. 108. s. 2, Shed. A, a different rule 
would obtain with regard to a commitment upon an order of a 
county court (see ante 92 6). When a warrant of commitnaent for 
non-payment of money issues, the defendant may at any time hefore 
his body is delivered into the custody of the gaoier, pay to the bailiff 
the total amount indorsed on the warrant ; and on receiving the amount 
the bailiff must discharge the defendant (r. 120) (a). 

Any person imprisoned under the Act who pays or satisfies the 
debt or demand, or the instalments thereof payable, and costs, 
remaining due at the time of the order of imprisonment, together 
with the costs of obtaining such order, and all subsequent costs, 
must be discharged out of custody, upon the certificate of such pay- 
ment or satisfaction, signed by the clerk of the court, by leave of the 
judge (s. 101) ; and in aU cases of commitment for non-payment, the 
defendant, upon production of a similar certificate signed by the chief 
clerh, is entitled to be discharged (6) without further leave of the j't^fige 
(r. 121). 

Rescission arid Alteration of Orders at hearing of Judgment 
Summons,"] — The judge of any court before whom a judgment 
summons shall be hfard, whether or not he shall make any order 
for the committal of the defendant, may rescind or alter any order 
previously made against any defendant so summoned before him, for 
the pa3rment, by instalments or otherwise, of any debt or damages 
recovered, and may make any further or other order, either for 
the payment of the whole of the debt or damages and costs 



(a) The bailiflf must pay over the money to the chief clerk within twenty-four 
hours (r. 120). 

(6) Davies c. Fletcher ; 2 E. & B., 271. 
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forthwith, or by instalments, or in any other manner as he may 
think reasonable and just (s. 90). 

AU Executions may be suspended for Inability to pay for sufficient 
Catfse.] — If it, at any time, appears to the satisfaction of the judge, 
by the oath or affirmation of any person, or otherwise, that any 
defendant is unable, from sickness or other sufficient cause, to pay and 
discharge the debt or damages recovered against him, or any instal- 
ment thereof ordered to be paid, may, in his discretion, suspend or 
stay any judgment, order, or execution given, made, or issued in the 
action, for such time and on such terms as he shall think fit, and so 
from time to time, until it shall appear, by the like proof, that such 
temporary cause of disability has ceased (s. 96). 
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Betum from County Court of 
Unexecuted Warrants ... 97 

Duties of Registrars and High 
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of the Court 95 

Within County Court Districts . 95 
Where not tw'Mtn Jurisdiction of 

County Court 97 

Executions out of the Jurisdiction Of the Court. Ist, within County 
Court Districts : 2ndly, out of such Districts.^ — In all cases where a 
warrant of execution has issued against the goods of a party, or an 
order for his commitment has been made under the Act, and the 
party or his goods shall he out of the jurisdiction of the court (ante 36), 
such warrant or order may be executed as follows : — 

1st. If the party or his goods shall then be, or be believed to be 
within the jurisdiction of a county court, the chief bailiff of the 
Sheriffs' Court may send the warrant of execution or of commitment 
to the clerk of the county court, with a warrant thereto annexed, 
under the hand of the chief bailiff, and seal of the Sheriff' Court, 
requiring execution of the same (s. 94). 

The clerk of the county court must then seal or stamp the same 
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^th the seal of his coart, and issac the same to the high bailiff of 
his court ; and thereupon sach bailiff must act in all respects as if the 
original warrant of execution or commitment had been directed to 
him by the court of which he is the high bailiff, and must, within 
the time specified in the rules of practice (a), return to the chief 
bailiff of the Sheriff' Court what he has done in the execution of 
such process (s. 94). 

The 94th section enacts that, In case a levy has been made, the 
high bailiff of the county court must within the time specified in the 
rul^s (6), pay over all monies received in pursuance of the warrant 
to the chief bailiff of the Sheriff's' Court, retaining the fees for execu- 
tion of the process. Money received by a bailiff" of a county court 
by virtue of a warrant sent to the high bailiff*, must be paid over by 
the high bailiff to the registrar of the county court within twenty- 
four hours from the receiving of the money (r. 124). 

The high bailiff, unless an interpleader summons as to such money 
be pending, must make a return in writing of the amount received ; 
and in the case of a levy must state in the retmn the gross amount 
produced by such levy, the particulars of the appraiser's and broker's 
charges, and the fees allowed for keeping possession, and pay over 
to the registrar the amount levied, less such charges and fees (r. 124). 
The registrar must certify in the return the amount paid into court, 
and the correctness of the charges, and must forthwith account for 
and pay over the amount to the chief clerk of the Sheriffs^ Court. 
The high bailiff must thereupon transmit such return to the chief 
bailiff of the** Sheriffs' Court, and such latter bailiff* must, within 
twenty-four hours from the receipt of such return, deliver the same 
to the chief clerk. The chief clerk must thereupon pay, out of any 

(a) The Act does not state whether the rules of the county court or of the 
Sheriffs' Court are referred to. See ante 51. 

(6) The section omits to specify whether the intention is that the rules of 
the county court or of the Sheriffs' Court shall regulate the time ; and the enact- 
ment is apparently inconsistent with the 124th rule, which provides that where, 
by virtue of any warrant sent to the high bailiff of a county court, money shall be 
received by the bailiff of that court, the high bailiff must pay it over to the 
registrar of the county court ; and that it must be paid by him to the chief clerk 
of the Sheiifis' Court. 
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money in his hands, to the plaintiff in the cause the amount certified 
in such return to have been received by the r^istrar of the county 
court as the proceeds of the execution, and file the return (r. 124). 

2ndly. If the party against whom the warrant or order of commit- 
ment has issued, or his goods, be not within the jurisdiction of a 
county court, the bailiff of the Sheriffs' Cburt may apply to any 
justice of the peace acting for the county or place in which such 
party or his goods and chattels may happen to be (s. 94), and 
obtain authority for the execution of the warrant as follows : — Upon 
the officer producing the warrant to the justice, and making oath 
(which the justice may administer), that the same has been duly 
issued out of the court, and that the person or goods and chattels (as 
the case may be) of such person is or are not to be found within the 
jurisdiction of the court, but is or are believed by such officer to be 
within the county or place where the justice acts, the justice must 
sign his name on the back of the warrant ; and thereupon the bailiff 
may take the body or goods of the person (as the case may be) 
wheresoever the same shall be found within such county or place, 
and deal forthwith, in like manner as if the same had been taken 
within the jurisdiction of the court (s. 94). 

Where an order of commitment has been made, and the person 
apprehended, he must be forthwith conveyed, in custody of tlie 
bailiff or officer apprehending him, to the gaol or house of correc- 
tion or other prison of the court within the jurisdiction of which he 
shall have been apprehended, and kept therein for the time mentioned 
in the warrant of commitment, unless sooner discharged under the 
Act (s. 94). All constables and peace officers must be aiding and 
assisting within their respective districts in the execution of the 
warrant (s. 94). 

Return from County Court of unexecuted Warrants,] — When a 
warrant has not been executed within one calendar month from the day 
of its delivery, the bailiff of the county court must, on the day after 
the termination of such month, make a return to the chief bail iff of the 
Sherifls' Court of what he shall have done under it, and why it ha«« 
not been executed (r. 31). When the same warrant has not been 
executed during the time that it is in force, the bailiff must return 

h 
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the same to the chief bailiff of the Sherifis' Court within twenty- four 
hours from the expiration of such time, and must indorse on it the 
reason why the same could not be executed, and sign the indorse- 
ment. The bailiff, however, must return the warrant to the Sheriffs' 
Court at any time although unexecuted, if he shall be directed to do 
so by the chief bailiff, and give such information in the matter of the 
warrant as the chief bailiff may require (r. 31). 

Duties of EegistrarsJl-^The registrars and high bailifis of connly 
courts must in all matters connected with the issue and service of 
process of the Sheriffs' Court, and the transmission and execution of 
warrants, and the transmission of the proceeds thereof, and in the 
making of affidavits and returns in relation thereto, conform as nearly 
as may be to the rules and orders of the Sheriffs' Court (b. 32). 

In all cases of warrants, whether against the goods or the person, 
to be executed in the district of a county court, the registrar of the 
county court must immediately on the receipt of the wanant enter it in 
" The Foreign Executions Re-issued Book " (r. 123), 
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What Goods may he seized^] — Goods which may be seized under 
an execution are any of the goods and chattels of the person against 
whom the execution has issued (executing the wearing apparel and 
bedding of such person or his hmilj, and the tools and implements of 
hifi trade, which, to the extent of five pounds, are protected from 
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seizure), and any monej or bank notes (whether of the Bank of 
England or any other bank), and any cheques, bills of exchange, 
promissory notes, bonds, specialties, or securities for money belong- 
ing to such person (s. 86) (a). 

Securities to be held by Bailiff for Plaintiff.] — The haSiff executing 
any process of execution must hold any cheques^ bills of exchange^ 
promissory nates, bonds, specialties, or other securities for money 
which have been seized, as a security for the amount directed to be 
levied, or so much thereof as shall not have been otherwise levied or 
raised, /or the benefit of the plaintif {^. 87). 

Actions on Securities seized under Execution,^ — The plaintiff may 
sue upon securities of the description mentioned above, which 
have been seized, in his own name or in the name of the defendant, 
or in the name of any person in whose name the defendant might 
have sued for the recovery of the sum secured, when the time of 
payment arrives (s. 87). 

No Goods to be Sold till after five days,"] — No sale of goods 
taken in execution may be made untH after the end of five days at 
least next following the day on which they shall have been so taken, 
urdess the goods are of a perishable nature, or upon the request in 
toriting of the party whose goods have been taken. Until the sale the 
goods must be deposited by the bailiff in some fit place, or may 
remain in the custody of a fit person approved by the chief bailiff, to 
be put in possession by the bailiff (s. 97). 

Sale to.be by Brokers ordy.~\ — No goods taken in execution may be 
sold for the purpose of satisfying the warrant of execution except by 
one of the brokers or appraisers appointed by the chief bailiff (s. 97). 
Brohertige.l — Brokers or appraisers, appointed as above, are entitled 
to have, out of the produce of the goods distrained or sold, sixpence 
in the pound on the value of the goods for the appraisement thereof, 
whether by one broker or more, over and above the stamp duty, 
and for advertisements, catalogues, sale, and commission, and 
delivery of goods, one shilling in the pound on the net produce of 
the sale (s. 97). 

(a) See Pollock, 118, 121. As to distraimng for rent, goods of a stranger » 
Beard v. Knight ; 8 E. & B., 865. 
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Appraisement; and where Goods perishable,^ — No appraisement 
may be made until the fifth day of the bailiffs holding possession, 
unless where the goods are of a perishable nature (a), or are sold at 
the request of the party before the expiration of four days or are 
removed (r. 104). 

Possession -Fee.] -^ Where an execution is paid out at the time 
of the levy no possession fee is chargeable. If, however, the 
officer necessarily remains in possession more than half an hour, and 
the execution is paid out on the day of the levy, the fee for that day 
will be charged (r. 103). 

Priority in respect of Taxes and Bent,^ — Except at the suit of 
.the landlord for rent, no goods may be taken in execution unless the 
party suing out the execution, before sale or removal, pays to the 
collector all taxes then in arrear or payable for the current year, 
43 G. m., c. 99. s. 37. 

The Stat. 8 Anne, c. 14. s. 1, which forbids the removal of goods 
seized in execution till the landlord has been paid a year's rent, does 
not apply to goods taken in execution under the process of the 
Sheriffs' Court. 

What Rent Landlord may claim, and distress.] — The landlord 
(ante 35) of any tenement in which goods are taken under process of 
the court, may claim the rent in arrear, not exceeding the rent of four 
loeehs where the tenement is let by the week, and not exceeding the rent 
accruing due in two terms of payment where the tenement is let for 
any other term less than a year, and not exceeding in any case the 
rent accruing due in one year. In case of such claim the bailiff 
or oflScer making the levy must distrain as well for the amount of 
the rent so claimed and costs of such additional distress as for the 
amount of money and costs for which the warrant of execution" 
issued under the Act ; but must not proceed to sell the same or 
any part thereof within five days next after the distress so taken 
(s. 98). 

The Claim,^ — The claim must be in writing under the hand of the 
landlord or of his agent, and must be delivered to the bailiff or 
officer making the levy, and must state the amount of the rent 

(a) Ante 99. 
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claimed to be in arrear and unpaid, and the time for and in respect 
of which such rent is claimed to be due, in like manner as is re- 
quired by law in cases of ordinary distress for rent (s. 98). 

Form of Claim, 

To the bailiff or officer of the Sheriflfe' Court, London, who has 
taken, under process of the Sheriffs' Court, goods within a tenement 
situate [describe the sibuatimi\, and all others whom it may concern. 

Take notice that the sum of £ for rent of the above-men- 

tioned tenement for [two quarters of a year] due at Christmas last] 
is now in arrear and unpaid, and that I hereby, pursuant to 15 Vic, 
c. Ixxvii., s. 98, claim &e said rent in arrear. 

As witness my hand this day of 186 . 

A. B., landlord of the above-mentioned tenement. 

Sale where Goods are Replevied,^ — If any replevin be made of the 
goods distrained as above {ante 100), so much of the goods taken 
under the warrant of execution must be sold (a) as will satisfy the 
money and costs for which the warrant issued, and the costs of the 
sale. . 

The surplus of the sale, and the goods distrained, must be 
returned as in other cases of distress for rent and replevin thereof. 

No execution creditor under the Act may be satisfied ?ds debts out of 
tlie proceeds of the execution and distress, or execution only, wh^re 
the tenant shall replevy, until the landlord, who conforms to the 
provisions of the Act, has been paid the rent in arrear for the period 
before mentioned (s. 98) (ante 100). 

Bailiff's Fees,^ — For every such additional distress for rent in 
arrear the bailiff of the court is entitled to have, as the costs of the 
distress, instead of the fees allowed by the Act for making such 
distress and keeping possession thereof, the fees allowed by 57 G. III., 
c. 93 (s. 98). 

Rescue of Goods levied; Fine for, ^ — Persons rescuing or attempt- 
ing to rescue goods levied under process of the court are liable to a 
fine of 5?., as for assaulting officers of the court, recoverable in the 
same way as the fine in that case(s. 105), and ante 27. 

(a) See s. 97, and ante 99, 100, as to sale of goods of a perishable nature, or 
where sale is requested. 
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Interpleader^ — This mode of proceeding is regulated by the 109th 
sec. and 134th to 137th rules, and applies where any claim is made 
in respect of any goods or chattels taken in execution under the pro- 
cess of the court, or the proceeds or value thereof, by any landlord 
for rent, or by any person not being the party against whom the 
process has issued {s. 109). 

In such cases the clerk of the court, upon application of the officer 
charged with the execution of the process, may issue a summons 
calling before the court both the party issuing the process and the 
party making the claim (s. 109). The judge must then, adjudi- 
cate (a) upon the claim, and make such order' between the parties 
in respect thereof (6), and of the costs of the proceedings, as may 
seem fit to him. 

Money paid into Court under Execution^] — Such money must be 
retained by the chief clerk until the claim has been adjudicated upon 
(r. 134). 

Interpleader Sum'mmisJ\ — Interpleader summonses, in respect of 
executions levied within the jurisdiction of the court, must be issued 
by the chief clerk, on the application of the chief bailifi(R, 135), and 
he may issue them as well before as after any action brought against 
the oflScer charged with the execution of the process (s. 109). They 
must be in the form given in the Schedule of the Rules (r. 134), 

(a) As to when a mandamus to adjudicate will issue, R. v, Richards ; 20 
L. J. Q. B., 351 ; or a prohibition Ex parte M'Fee, 9 Ex., 261, ^xw* 103 (a). 

(6) As to security for costs, Ridgway v. Jones ; 29 L. J. Q. B., 97. Applica* 
tion to stay o*i ground that the claim had been adjudicated, Foster v, Pritchard ; 
2H. &N., 151. 
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Both the ezecattoD creditor and claimant must be summoned 
(r. 135). ^ 

Service of Interpleader Summons,^ — ^The summons must be 
served in the mode directed for the service of a sunmions to appear 
to a plaint (r. 134), ante 60, 61. 

PaHicMtors.]^-The claimant must forthwith ddioer to the baStff^ 
or, not less than five clear days before the day on toAtcA the summons is 
returnable, Uane at the office of the chief derk, a particular of any 
goods (a),* or chattels alleged to be the property of the clamant, and the 
grounds of his claim (b), or, in case of a claim for rent, of the amount 
thereof, and for what period, and in respect of what premises the 
same is claimed to be due. The name, address, and description of the 
claimant (c) most be fiillj set forth in such particular (r. 134) (d). 

Form of Particulars. 

In the Sheriffs' Court, London. No. of Plaint. 

Between A. B., plaintiff 
C. D., defendant, 
and 
E. F., claimant of [state the address and descriptiwi]. 
To the bailiff of the Sherifls' Court having charge of the execu- 
tion in the said cause, wherein A. B. is plaintiff and C. D. defen- 
dant, and whomever else it may concern. 

The claimant in this suit ckdms* the goods and chattels specified 
in the following schedule, as his property, upon the ground that 
[state the ground of the claimant's title, as "before the execution he 
purchased the said goods of the said C. D.," or '* the said goods 
formed no part of the property belonging to tlie partnership be- 
tween himself and the said C. D."] (e). 

Schedule. 

[Here describe the goods.] 

Above are the particulars of the claimant's claim in this suit 
Dated the day of 18 . 

* . Signed, E. F., claimant. 

(a) Heslop o. M*George ; 18 L. T., 109. Whitehead v. Procter ; 3 H. & N., 532. - 
(6) R. V. Richards ; 20 L. J. Q. B., 351. 

(c) Ex parte M*Fee, 9 Ex., 261. Beswick v. Roffey ; ibid., 315. 

(d) R. V, Chilton ; 15 Q. B., 220. 

{e) Jones v. Williams ; 4 H. & M., 706. 
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If the doom is for rent proceed as in the form abow to the 
asterisk, and then say '* the sum of £ , being the rent in 

arrear for two quarters of a year, due [at Christmas 1859], in 
respect of premises [that is to say a workshop and stable situate at 
&c., describing the premises]. 

Above are the particulars, &ic. [as in the form abow]. 

Hearing.^ — ^The case will proc^ at the hearing as if the claimant 
were the plaintiff, and the execution creditor the defendant (r. 184). 

At the instance of either party it may be tried by a jury (r. 79). 

Judgmerit and Execution on Interpleader,'] — The order of the 
judge (a) is enforced in like manner as any order made in any suit 
brought in the court (s. 109). 

Where the claim to any goods or chattels taken in execution, or 
the proceeds or value thereof is decided against the claimant, the 
costs of the bailiff allowed by the judge may be retained by him out 
of the amount levied, if the judge so orders, but without prejudice 
to the right of the execution creditor against the . claimant for the 
sum so retained (r. 137). {^Asto costs see post 131.) 

Consent,] — Interpleader claims may be tried by consent although 
the 134th rule has not been complied with (r. 134). 

In case of Executions within district of County Court.] — Inter- 
pleader summonses, in respect of executions on warrants issued to a 
county court, must be issued in the district of the county court in 
which the levy was made, and the execution creditor and claimant 
must be summoned to such court (r. 136). 

Appeal.] — It would seem that there is no appeal upon a judgment 
in interpleader (b). 

Issue of Summons a stay of Proceedings in other Courts.] — Upon 
the issue of an interpleader summons any action in a superior or 

(a) The judge may adjudicate, not only upon the claim to the goods, but upon 
trespasses to a house committed in executing process as being a claim ** in respect 
of goods taken in execution." Tinkler v. Hilder; 4 £x., 187. See also Jessop 
V. Crawley; 15 Q. B., 212. Cater r. Chignell; 15 Q. B,, 217. Mcrter v. 
Stanbury ; 2 H. & N., 155. Foster v. Pritchard ; 2 H. & N., 151. See, as tp 
execution, Vallanoe v. Nash ; 2 H. & N., 712. 

(6) In the county courts there is an appeal. 19 & 20 Vic., c. 108. s. 68. 
Vallance v. Nash ; 2 H. & N., 712. 
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in auy local or inferior court, in respect of the claim, will be stayed ; 
and the court in which such action has been brought, or any judge 
thereof, on proof of the issue of the summons, and that the goods 
and chattels were so taken in execution, may order the party bring- , 
ing the action to pay the costs of all proceedings upon it afler the 
issue of the summons (s. 109). 
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New Trial.^ — In every case whatever the judge has power, as 
often as he thinks fit (a), to order a new trial upon such terms as he 
thinks reasonable ; and in the mean time to stay the proceedings 
(s. 75). 

Time for Application.] — Applications for new trials or to set aside 
a nonsuit, judgment , or other order of the court may be made at the 
next sitting of the court, or at any sitting not more than one calendar 
month after the original hearing of the cause, upon notice (b) being 
given to the clerk of the court (r. 127) ; and unless by leave of the 
judge, and on terms, no such application can be made subsequently 
(r. 127). 

,(a) But it would seem that after deciding he cannot afterwards change his 
mind, and on a second application grant a new trial which he has refused. 
G. N. R. Co. V. Moesop; 25 L. J. C. P., 22. 

(6) Carter v. Smith; 4 £. & B., 696. 
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The Notice of Application.] — Notioe of the application must he 
given to the dei*k (a) of the court (r. 127) (b). 

When Notice a stay of Proceedings.^ — Notice that any application 
for a new trial or to set aside proceedings is intended to be made 
does not operate as a stay of proceedings, unless the judge so 
orders ; but money paid into court under an execution or order in 
the suit which has not been paid out when a notice in writing has 
been given to the chief clerk, must be retained in court until after 
the application has been determined, unless the judge otherwise 
orders (e. 129). 

Form of Notice. 
\Intitle as ante 52.] 

Take notice that an application will be made to the judge of the 
Sheriffs' Court, London, at the Court House, Guildhall Buildings, 
Basinghall Street, at the court to be holden on 
for an order for a new trial herein upon the grounds that [state the 
grounds, as ''a certain document purporting to be an agreement 
for a lease, or a lease, and bearing date the 3rd day of April, 
1847, and made between the above-named plaintiff and one W. H., 
was improperly rejected as evidence at the hearing of this cause 
on the 3rd day of September, 1860 ; and that the order for costs 
then made against the said plaintiff be rescinded]." 

Dated this day of 1860. 

Plaintiff (or Defendant), 
or 
(Attorney for either of the parties) . 
To the chief clerk of the court, 
and to the plaintiff (or defendant). 

When Notice may he accompanied hy an Affidavit.^ — When the 
application is for a new trial, and is made on the ground of surprise, 
or of new and material facts having come to light since the trial, or 
when any application is founded on any matter of fact to be brought 

(a) Bat ia the absence of notice, the judge in his discretion might entertain 
the application. Carter v. Smith ; 4 E. & B., 696. 

(6) The rules are silent as to the time when this notice is to be given, and as 
to the form of it. It should be given a reasonable time before the application is 
made ; and should state briefly the grounds for making it. 



Nm Trial 107 

before the court (a), the application may be made either upon the 
vivd-^voce examination of witnesses or upon affidavits {jr. 128). The 
affidavits must be filed along with the notice of the intended applica- 
tion in the chief clerk's office (e. 128). 

Form of Affidavit. 
[Intitle as ante 62.] 

I, A. B. of [place of abode and addition (6) of deponent^ the 

above-named plaintiff (c), make oath and say that since the trial of 

this cause on the day 186 , new 

and material facts have come to light, that is to say [stating the 

facts'\. 

That I beheve that I have a good cause of action against the 
defendant. 

Sworn at in the county of 

this day of 186 , before me (6) 

Application by Motion and Proceedings thereon^ — An application 
for a new trial, or to set aside a nonsuit, judgment, or other order of 
the court must be by motion to the court (r. 127). Upon the motion, 
the court may either make the order as applied for upon terms, or 
may order that the other party to the action, upon a day to be named, 
show cause why such an order should not be made (r. 130). The 
judge may make it a condition of granting a new trial, that it shall 
take place before a jury (r. 133) (d). 

Where Order to show Cause.^ — Where a rule to show cause is 
granted notice of such rule having been granted, and a copy of the 
affidavits, if any, on which the rule was granted, must be served on the 
opposite party forthwith (r. 131). 

Form of Notice of Rule Nisi. 

[Intitle as ante 52.] 

Take notice that on the day of 

186 , upon the motion of Mr. , it was 

(a) These general words appear not to be confined exclusively to applications 
for new trials and setting aside proceedings. 

(6) See ante 52, and Forms of Jarats ; Chit. F., 860. 

(c) A form in other cases may be readily framed fr<Mn this. 

(d) And either party, it would seem, might demand a jury. H. v. Harwood ; 
22 L. J. Q. B., 127. 
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ordered by the judge of the said court that the plaintiff [or defendant] 
in this cause, shall upon show cause why the 

verdict [or nonsuit] obtained in this cause should not be set aside, 
and a new trial haa between the parties upon the ground that [state 
shortly the ground^ and in the mean time Uiat proceedings be stayed. 
Dated this day of 186 . 

Plaintiff (or Defendant), 

or 
{Either of the attomies). 
To the above-named plaintiff (or defendant). 

Motion to make RuU Absolutei\ — The motion to make the rule 
absolute may be made at any time after the service of notice of the' 
rule nisi and copy of the affidavits " within two months : — four clear 
days after service of notice of the rule nisi has been effected, and an 
affidavit thereof filed in the office of the clerk " (b. 131) (a). 

On cause being shown or not shown, as the case may be, the court 
may make such further order as is just (b. 130). 

Form of Affidavit of Service of Rule Nisi. 
[Intitle as ante 52.] 

I, X. Y., (b) of [place of abode and addition of depormd\^ make 
oath and say that I did on the day of 

18 , serve the [plaintiff or defendant] ■ 

with a notice of the order of the court made herein, a true copy 
whereof is hereunto annexed, by delivering the same [personally to 
the plaintiff or defendant as the case may he\ 

Sworn, &c., (see ante 52), X. Y. 

Costs ^ — If a new trial be granted without any mention of costs 
in the order, the costs of the first trial will not be allowed to the 
successftil party, though he succeed on the new trial (r. 132). 
(Seejpos«131.) 

Proceedings where Judgment given or cause struck out in the 
Absence of the Parties J\ — An application to set aside a nonsuit 
entered in the absence of the plaintiff, or a judgment obtained in the 

(a) The effect of this rule appears to be, that the motion caiinot be made till 
four days after the service ; but after that, except daring the four days, may be 
made at any time within two months. 

(6) The 131st rule does not direct by whom the service and affidavit is to be 
made. See ** Service of Notices,'* ante 5^. 
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absence of the defendant, may be made at any sitting of the court, 
after tvx) dear days' notice (a) has been given in writing to the 
clerk of the court and to the opposite party (r. 125). Where a 
cause has been struck out in consequence of the absence of both 
parties, an appUcation may be made by either party to reinstate the 
same for hearing on the same day, or at any sitting of the court 
after such notice (a), as in the preceding instance (b. 126). 
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Bi/ and Against Infants.^ — Where an infant apphes to enter a 
plaint for any other cause of action than those mentioned in the 46th 
section ante, he must procure the attendance of a next friend at the 
time of entering the plaint ; and no plaint can be entered till the 
next friend has undertaken to be responsible for costs. Upon his 
entering into the undertaking the cause will proceed in the name of 
the infant by his next friend ; and no order for the appointment of 

(a) The form of notice may be -framed from the form ante 106, of notice of 
application for a new trial. 
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the latter is necessaiy. The liability of the next friend is the same 
as if he were plaiDtiff in an ordinary suit Proceedings may be 
taken for recovering firom him costs awarded where the plaintiff faila 
in or discontinues the soit and does not pay, as for the recovery of 
any debt ordered to be paid (r. 37) (a). / 

Where an infant defendant appears at the hearing and names a 
person willing to act as guardian, he must be appointed ; but if the 
defendant name no one, the judge may appoint any person in court 
who is willing. In default of such person the judge must appoint 
the chief clerk. No responsibility attaches to the person so ap- 
pointed guardian by the court. The name of the guardian appointed 
must be entered in the Minutes (r. 87). 

Form of Undertaking by next Friend of Infant (6). 

In the Sheriffs' Court of London. No. of Plaint. 

I, the undersigned being the next friend of 

A. B., who is an infant, and who has applied to enter a plaint in / 

this court against C. D. of, &c., hereby undertake to be responsible for p 

the costs of ther said C. D. of, &c., in such cause, and that if the said 
A. 6. fail in or discontinue his said suit, and do not pay the amount 
of costs awarded by the court to be paid to the said defendant, 1 will 
forthwith pay the same to the chief clerk of this court 

Dated this day of 186 . 

(Signed) 

Where one of several jointly liable is Sued.^ — If a plaintiff has a 
demand recoverable against two or more persons jointly answerable, 
it is sufficient if any of such persons be served with process, and 
judgment and execution may issue against the person or persons so 
served, notwithstanding that others jointly liable may not have been 
served or sued, or may not be within the jurisdiction of the court 
(s. 60). Every person so sued may avail himself of any set off or 
other defence to which he would be entitled if all the persons answer- 
able had been made defendants (r. 87), and if judgment is obtained 

(a) Where a plaiot has been entered without the above-mentioned undertaking 
having been given at the time of entering the plaint, the judge has allowed an 
amendment of the summons at the hearing, and the undertaking to be then given 
nunc pro tunc. (6) A form is provided by the court. 
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against him and he satisfies it, may demand and recover in the court 
contribution from any other person jointly liable with him (s, 50). 

Proceedings in case one or more of several Plaintiffs or Defenjdants 
die before or after Judgment.'] — See '' Abatement," ante 86. 

Feme Coverts,] — ** A woman that exerciseth a trade without her 
husband is chargeable without him as a sole woman or sole merchant ; 
yet the action must be entered against both : and it must be layd 
in the action thus : — Jane his wife^ who solely merchandiseth without 
her husband in the art or mystery of the sempsters, or other trade. She 
may plead as sole and shall have her law and other advantage by 
way of plea ; and if condemned shall be put in prison till she pay 
the debt: the husband nor his goods in such case shall not be 
charged nor impeached ** (a). 

Where s7ie obtains Judgment on ground of Coverture.'] — If a married 
woman is sued as a feme sole, and she obtains judgment on the 
ground of coverture, proceedings may be taken thereon in the name 
of the wife, at the instance of the husband, without leave of the 
court (r, 157). 

Detinue — Judgment in.] — If the judgment be for the plaintiff it must 
be for the value of the goods detained, together with a sum to be stated 
in the judgment by way of damages for the detention and costs(B. 179). 
It may, however, be made part of the order that on payment of 
damages for the detention, and costs, and return of the goods, on or 
before a day to be named, satisfaction shall be entered (r. 179). 

Actions by and against Executors and Administrators.] — An 
executor or administrator may sue and be sued in the court in like 
manner as if he were a party in his own right, and the judgment and 
execution is such as in the like case would be given or issued in 
a superior court (s. 48). 

JSummons may charge a Devastavit.] — A party suing an executor 
or administrator may charge in the summons that the defendant has 
had assets and has wasted them (r. 162). 

Judgment wihere Devastavit is charged.] — In all cases where the 

(a) Practice of the Sherifis' Court (1657), 18. Unless the husband be 
banished the realm he ought always to be made a formal party. Pulling, 179. 
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defendant is charged in the summons with having assets and wasting 
them, if the court is of opinion that the defendant has wasted' the 
assets, the judgment will be, that the debt or damage and costs shall be 
levied de bonis testatorisy si, ^c, et si non, de bonis propriis. The 
non-payment of the amount of the demand immediately on the court 
finding such demand to be correct, and that the defendant is charge- 
able in respect of assets, is conclusive evidence of wasting to the 
amount with which he is so chargeable (r. 163) (a). 

Costs and Execution whefi^e Executor or Administrator Plaintiff 
fails.^ — Unless the court otherwise order, the costs in such case are 
awarded in favour of the defendant ; and are levied de bonis propriis* 

Non-appearance at Hearing.^ — Where an executor or admini- 
strator, plaintiflf or defendant, does not appear on the day of hearing, 
the provisions of the Statute as to plaintiffs and defendants not 
appearing, ante 79, apply respectively, subject to the rules applicable 
to executors or administrators suing or sued (r. 161). Where 
a defendant sued as an executor or administrator does not appear, 
the judgment will be that the amount found to be due, and costs 
shall be levied de bonis testatoris, s^, ^c, et si non, de bonis propriis 
(r. 164). 

Where Representative character is denied^] — If a defendant sued 
as an executor or administrator appears and denies his representative 
character, or alleges a release to himself of the demand, whether he 
insists on any other ground of defence or not, if the judgment be in 
favour of the plaintiff it will be the same as on non-appearance 
(r. 164) suprd. 

Where a Release is Alleged J\ — See the preceding title. 

Where Defendant admits his Representative Character,^ — Where 
a defendant sued as an executor or administrator admits his repre- 
sentative character, and only denies the demand, if the plaintiff prove 
it, the judgment is that the demand and costs be levied de bonis testa- 
toris, si, Sfc, et si non, as to the costs, de bonis propriis (r. 165). If such 
defendant denies the demand, and alleges a total or partial admini- 
stration of assets, and the plaintiff proves his demand, and the defen- 

(a) Winch v. Winch ; 22 L. J. C. P., 104. 
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dant proves the administration alleged, the judgment is : to levy the 
costs of proving the demand de bonis testatorisj si, ^c, et si non, de 
bonis propriis ; and as to the whole or residue of the demand, judg- 
ment of assets, quando acciderint ; and the plaintiff must pay the 
defendant's costs of proving the administration of assets (r. 166); 
but if, under the same circumstances in other respects, the defendant 
does not prove the administration alleged, the judgment will be to 
levy the amount of the demand, if such amount of assets is shown to 
have come to the hands of the defendant, or such amount as is shown 
to have come to them, and costs, de bonis testatoris, si, ^c, et si non, 
as to the costs, de bonis propriis^ and as to the residue of the demand, 
if any, judgment of asstjts, quando acciderint (r. 167). 

Where such defendant admits the plaintifTs demand, but 
alleges a total or partial administration of the assets, and proves the 
administration alleged, the judgment must be for assets quando 
aociderintj and the plaintiff must pay the defendant's costs of 
proving the administration of assets (r. 168); but if under the 
same circumstances the defendant does not prove the administra- 
tion alleged, and has not established any other ground of defence, the 
judgment must be to levy the amount of the demand, if so much 
assets is shown to have come to the hands of the defendant, or such 
amount as is shown to have come to them and costs, de bonis testa- 
toris, si, ^c, et si non, as to the Qosts de bonis propriis, and as to the 
residue of the demand, if any, judgment of assets, quando acciderint 
(r. 169). 

If such defendant admits the plaintiiTs demand, and that he is 
chargeable with any sum in respect of assets, he must^ay siich sum 
into court, subject to the rules relating to payment into court in 
other cases (r. 171). 

Judgment in cases not provided for where Defendant /aife.] — In 
actions against executors or administrators for which provision is not 
specially made, if the defendant fails as to any of his defences, the 
judgment will be for the plaintiff as to his costs of disproving such 
defence, and such costs will be levied de bonis testatoris, si, ^c, et si 
non, de bonis propriis (b., 172). 

Proceedings on Judgment quando accwfenn^.]-T- Where judgment 
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has been given against an execntor or administrator, that the amoant 
be levied apon assets of the demand quando acciderint, the plaintiff or 
his personal representative may issue a summons (a) ; and if it appears 
that assets have come to the hands of the executor or administrator 
since the judgment, the court may order that the debt, damages, and 
costs be levied de bonis testatorisj si, ^c, et si non, as to the costs, de 
bonis propriis (r. 170). It is competent for the applicant to charge 
in the summons that the executor or administrator has wasted the 
assets of the testator or intestate, in the same manner as in B. 162, 
and the provisions of R. 163 apply to such inquiry {b. 170). The 
court may, if it appear that the party charged has Miasted the assets, 
direct a levy to be made as to the debt and costs, de bonis testatoriSj 
si J Sfc, et si non^ de bonis propriis (r. 170). 

Sdre Facias, 

Execution by or against one not a Party, ^ — Execution on a judg- 
ment cannot issue by or against one not a party to the suit, without a 
plaint and summons upon the judgment, the proceedings in which 
are the same as in ordinary cases (r. 158) (b). 

Proceedings on Judgment for or against one deceased.^ — ^Where a 
judgment has been given for or agaiast a person deceased, his 
executors or administrators may sue and be sued by plaint and 
summons upon the judgment in the ordinary way (r. 158 & 159). 

(a) The form of sammons is providfHi by the oourt, and is given in the Schedule 
to the Rales. It states that the plaintijOf having le^ed that property of the 
deceased has come to the defendant's hands as executor (or administrator) since 
the judgment, intends to apply to the court. 

(6) The individual members of an industrial and provident society may be 
proceeded against by set. fa., on judgments recovered against the officers and 
trustees for debts of the society. Myers v, Rawson ; 29 L. J. Ex., 217. 

Where judgment has been obtained against a joint-stock company, but the plain- 
tiff has been unable to obtain satisfaction from the company, the court, at the 
instance of the plaintiff, has allowed a summons to issue under 7 & 8 Vic, c. 110, 
calling upon an individual shareholder to show cause why judgment should not be 
entered up against him for the debt and costs due on the judgment. See 7 & 8 
Vic, c. 110, sec. 68; and 20 & 21 Vic, c. 14, re-enacting that Statute: and 
Chit F., 649. 
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actually occupy the premises, or occupy only a part thereof) any 
person by whom the same or any part thereof shall be then actually oc- 
cupied, n^lects or refiises to quit and deliver up possession (a) of the 
premises or of such part thereof respectively, the landlord (ante 35) 
or his agent may enter a plaint in the court, and thereupon the 
summons will issue to the person so neglecting or refusing (s. 112). 

Service of Summons^ — The summons may be served either per- 
sonally or by leaving the same with some person being in and 
apparently residing at the place of abode {ante 35) of the person 
or persons holding over; but if the person or persons so holding 
over, or any or either of them cannot be found, and the place of 
abode of such person or persons is not known, or admission thereto 
cannot be obtained for serving the summons, the posting of the 
summons on some conspicuous part of the premises held over will 
be deemed to be good service upon such person or persons respec- 
tively (s. 113). 

Proceedings if Defendant neglects to appear and refuses to give 
PossessumJ] — If the tenant or occupier does not upon such summons 
appear at the time and place appointed, and show cause to the con- 
trary, and still neglects or refuses to deliver up possession of the 
premises, or such part thereof of which he is then in possession, to 
.the landlord or his agent, the landlord or agent may give to the 
court proof of the holding and of the end or other determination of 
the tenancy, with the time or manner thereof, and, where the title 
of the landlord has accrued since the letting of the premises, the 
right by which he claims the possession. 

Upon proof of the service of the summons, and of the neglect or 
refusal of the tenant or occupier, as the case may be, the judge may 
issue a warrant under the seal of the court to any bailiff of the court, 

(a) It wonld seem that the judge may decide on title to leaseholds and free- 
holds where the question is whether the landlord has lawful right to possession ; 
as where the question is whether a lease has been determined or the like ; but 
he may not decide questions as to whether a claimant has title as land- 
lord. Pollock, 145. Kirkin «. Kirkin ; 3 E. & B., 399. Emery t?. Bamett ; 
27 L. J. C. P., 216. Jones ©. Owen; 18 L. J. Q. B., 8. Banks t?. Rebbeck; 
20 L. J. Q. B., 476. 
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requiring and authoriziDg him, within a period to be therein named, 
not less than seven or more than ten clear days from the date of the 
warrant, to give possession of the premises to the landlord or agent, 
and to levy upon the ^goods and chattels of the person or persons so 
holding over, in the same manner as upon a judgment obtained in 
the court, such sum of money as shall be ordered by the court to 
be paid to the landlord for his costs occasioned by such holding over 
as aforesaid. 

Entry upon Warrant.'] — Entry upon the warrant must not be 
made on a Sunday, Good Friday, or Christmas Day, or at any time 
except between the hours of nine in the morning and four in the 
afternoon (s. 112). 

Actvm by Tenant for suing out Warrant uMout Title J] — Any 
person by whom a warrant to give possession of premises is sued 
out will be liable to an action at the suit of the tenant or occupier, 
for the entry and taking possession, if such person have not, at the 
time of suing out the warrant, lawful right to the possession of the 
premises (s. 112) ; and the suing out of the warrant in such case is 
deemed a trespass, although no entry has been made by virtue of the 
warrant (s. 116). 

Tenant may stay Execution by giving SecurityJ] — In case the 
tenant or occupier will become bound with two sufficient sureties, 
the warrant must be stayed until judgment in the action of trespass ; 
and if upon the trial a verdict passes for the plaintiff, the judgment 
thereupon will supersede the warrant (s. 16). 

The Sureties and Bond,] — The tenant or occupier must become 

bound (a) with two sufficient sureties, to be approved by the clerk 

of the court, in such sum as to the judge seems reasonable, regard 

being had to the value of the premises, and to the probable cost of 

the action of trespass, to sue the person by whom the warrant was 

sued out with effect and without delay, and to pay all the costs of 

the proceeding in the action in case a verdict passes for the defendant, 

or the plaintiff discontinues or does not prosecute his action, or 

becomes nonsuit therein. The bond must be made to the other 

(a) See a form of bond which may be readily adapted. * Pollock (Forms of 
Proceedings in Plaints), 127. 
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party to the actioD at the costs of sach other party, and most be 
approved by the judge and attested under the seal of the court 
(s. 117, ante 54). 

The mode of proceeding upon the bond when forfeited is explained 
ante 54. 

Actkm on the case for irregularity where LcmSk/td ha& 2%fe.] — 
Where a landlord, at the time of applying for the warrant, has law- 
ful right to the possession of the premises, or of the part held over, 
neither he nor his agent, nor any other person acting in his behalf, 
may be a trespasser by reason merely of any irregularity or infor- 
mality in the mode of proceeding for obtaining possession under 
the Act. 

In such case, however, the party aggrieved may bring an action 
on the case for the irregularity or informality, in which the damage 
must be specially laid, and may recover full satisfaction for such 
special damage, with costs of suit. If, however, the special damage 
laid be not proved, the defendant will be entitled to a verdict, and 
if proved, but assessed by the jury at a sum not exceeding 5^., the 
plamtiff will recover no more costs than damages, unless the judge 
before whom the trial was holden certifies that full costs ought to 
be allowed (s. 115). 

Rej^xxm?^ — All actions of replevin (a) in cases of distress for rent 

{a) 19 & 20 Vic, c. 108. s. 63, enacts that '' the powers and responsibilities 
of the sheriff, with respect to replevin bonds and replevins, shall henceforth cease," 
and empowers the registrars of coUnty courts to approve of replevin bonds, grant 
replevins, and issue process to be executed by the high bailiff. It seems that 
before that Statute the prothonotary of this court granted replevins under the 
Stat, of Marlebridge, 2 Inst., 138 ; but the proceedings are now involved in diffi- 
culty. Although the County Court Acts do not, in general, extend to this court 
(s. 37) it would seem, that by the enactment above, the powers of the sheriff 
in replevins are absolutely abolished. The difficulty is not solved by the C. L. P. A., 
1860, which, by sec. 22, makes the enactment above applicable to all replevins ; 
and, by sec. 44, may by order in council be made applicable in the whole, or in 
part, to any court of record. 

Subject to the remarks above, the practice provided for by the Statute and rules 
is as stated in the text. It is not likely, in the present state of the law, that the 
proceedings in these cases will be of any practical importance ; and it is therefore 
sufficient to say that the law and proceedings in general are explained in 
^wyn, 1199 ; and under the County Court Acts. Pollock, 152. 
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in arrear, or damage faisant made within the jurisdiction of the 
court (unless the jurisdiction in these cases is taken away by 
a recent statute) ante 118, n. (a), may be brought in the court, 
without writ (s. 110). 

JuryJ] — At the instance of either party cases of replevin may be 
tried by a jury (r. 79). 

In what cases Replevins are rem/ovahle,'\'^Th& action may be 
removed before any court competent to tiy the same, in case eitlier 
party to it will become bound to prosecute the writ ; and declares 
to the court either — 

1st. That the title to any corporeal or incorporeal hereditaments, 
or to any leasehold premises, or to any tithe, toll, market, fair, or 
franchise, or to the whole or any part of the distress, is in 
question, or 

2ndly. That the rent or damage in respect of which the distress 
has been taken is more than the sum of 50Z. (s. 111). 

Party to give Bond.^ — ^The party who wishes to remove the action 
must become bound (a) with two sufficient sureties, to be approved 
by the clerk of the court, in such sums as to the judge seems reason- 
able, regard being had to the nature of the claim and the alleged 
value or amount of the property in dispute, or of the rent or damage, 
to prosecute the suit with effect and without delay, and to prove 
before the court by which such suit shall be tried that such title as 
aforesaid is in dispute between the parties, or that there was ground 
for believing that the said rent or damage was more than 50?., then, 
and not otherwise, the action may he removed before any court com- 
petent to try the same (s. 111). 

The bond must be in the form provided by s. 117 ; and, as well 
as the proceedings upon it when forfeited, is treated of ante 54. 

(a) See a form which may be readily adapted. Pollock (Forms in Proceedings 
in Plaints), 145. 
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By consent^ the SvM and Matters within Jurisdiction may he 
referred^] — The judge may in any case, with the consent of both 
parties to the suit, order the same, with or without other matters within 
the jurisdiction of the court, in dispute betw^een the parties, to he 
referred to arbitration (s. 61). 

Order may he made before Hearing J\ — Where a plaint is entered 
the judge may make an order for a reference under the provision of 
the statute, before^ upon, or after the return day of the summons 
(r. 175). 

Fees where order made before Hearing,'\ — ^When an order for a 
reference is made before the return day of the summons, the same 
fees must be paid as would have been payable on the hearing of the 
cause (r. 175). 

Arbitrator and terms of Beference.'] — The reference may be made 
to such person or persons, and in such manner, and on such terms, 
as the judge thinks reasonable and just (s. 61) ; and is irrevocable 
by either party, except by consent of the judge (s. 61). 

Evidence, ^c] — As to who m&y be witnesses before the arbitra- 
tor and mode of summoning them, evidence, &c., see ante 73, 81. 

Arbitrator may administer Oath.'] — The Act to amend the law 
of evidence, 14& 15 Vic, c, 99, s. 16, enacts that every court, &c., 
or other person then or thereafter having by law or consent of parties 
authority to hear evidence, may administer an oath to witnesses 
kgally called before them. 

How Award is to be entered as Judg7nent.]^~-The award of the 
arbitrator or arbitrators or umpire must be entered as the judgment 
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in the cause (s. 61) ; bnt not, on the application of any party thereto, 
wntU after two cUar days' notice in writing to the chief cUrk^ and to the 
other party to the arbitration (r. 176) (a). 

Application to set aside Awardi] — On application to the judge at 
the Grst court held after the expiration of one week after the entry 
of the award he may set it aside (s. 61). 

The proceedings to set aside an award must be by plaint and 
summons, as in ordinary cases (r. 177). 

The Plaint and Summons.'] — The party appearing to set aside the 
award is considered the plaintiff, and the other party the defendant. 

The applicant must enter a plaint at the office of the chief clerk ; 
upon which a summons issues. 

The summons issues in the ordinary form, except that' it must 
be returnable at the first court holden not less than three clear days, 
ante 51, n. (a) after the issue thereof; and in it the award must be 
stated shortly, and the grounds for setting it aside ; and it must call 
upon the other party to show cause why the award should not be 
set aside on the grounds stated (b. 177). 

Proceedings on Summons.] — The summons is served and otherwise 
proceeded upon as in an ordinary action (r. 177). 

Revocation and Order of another Reference by consent] — At the 

first court held after the eocpiration of one week after the entry of the 

awardy the judge may not only set aside the award, but may, with the 

consent of both parties, revoke the reference or order another reference 

to be made in the same manner as the original one (s. 61). 

The order for another reference must be applied for, obtained, 
and made in the same way, and on the same terms as an original 
order (r. 178). 

(a) Form of Notice."] [Intitle as ante 52, and say], Take notice, that an 
application will be made to the judge of the Sheriffs' Coart, at the court to be 
holden on the day of , 186 , to enter the award of the arbi- 

trator upon the referepce herein, as judgment in the cause. 

Dated the day of 186 . 

Signed , Plaintiff [or defendant, or the attomies, as the 

case may be]. 
To the Chief Clerk of the SheriffB* Court and 
the aboye-named plaintiff [or defendant]. 
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It has been already shown (^ante 43) that actions for less 
than 5/. are irremovable ; that where the amount exceeds 5/., the 
action is removable into a superior court; but ordy upon, leave of 
a jydge of such court being obtained ; and that, in other cases, 
except where an appeal lies under the Act, the decisions of the court 
are final (ante 44). 

Where amount exceeds 20/., hut does not exceed 50Z.] — If either 
party in any cause of an amount exceeding 20/., and not exceeding 
60?., is dissatisfied with the " determination or direction of the court 
in point of law, or upon the admission or rejection of any evir 
dence^\a^, he may appeal from the same to any of the superior 
courts. In order to do so he must within ten days give notice of 
appeal, and security (s. 78). 

He may also before the rising of the court deliver a statement of 

(a) Where there is no jury and the judge finds certain facts, his finding cannot 
be questioned. See Brittain v. Kennard ; 1 B. & B., 432. 1 Wil. Saund., 263 (a) ; 
and East Anglian R. Co. v. Lythgoe ; 20 L. J. C. P., 84 ; and Cawley v, Fumell ; 
12 C. B., 249. (Where facts and law were so mixed as to be incapable of 
elimination, and therefore the decision could not be reviewed.) 

Such objections only can be argued on appeal as are made at the trial. 
Watson v, Amb. R. Co. ; 15 Jur., 448. 
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his grounds of dissatisfaction ; and, unless he does this, unless the 
judge otherwise order, the successful party may proceed on the 
judgment (r. 143) {post 126). 

Notice of Appeal,'] — The appellant must within ten days after the 
determination or direction, give notice of appeal to the other party, or 
his attorney (a) (s. 78). 

The ten days are reckoned exclusively of the day of trial (r. 144). 

The notice must be in writing, and must he signed by the appellant, 
his attorney, or agent (r. 145). 

It may be sent to the chdef derk as well as to the successful party 
by post or otherwise (r. 146). 

Appeal to be in Form of Case.] — The appeal must be in the form 
of a case (6) agreed on by both parties or their attomies. If they 
cannot agree, the judge of the court, upon being applied to by them or 
their attomies, must settle the case, and sign it (c). 

To be signed at next court after twelve days^ — Unless the judge 
otherwise orders, cases must be presented to him for signature at the 
court holden next after the expiration of twelve clear days from the 
day on which judgment was pronounced ; and must then be signed 
and sealed (<?) (r. 149). 

(a) The sufficiency of this notice is a question for the judge of the court. 
Cannon o. Johnson ; 21 L. J. Q. B., 164. Evans v. Matthews ; 26 L. J. Q. B., 66. 

(6) If improperly long, though the appellant succeeds, he will lose his costs. 
Evans v. Mathias ; 7 E. & B., 590. And if improperly stated It might he re- 
mitted. London and N. W. R. Co. v. Grace ; 2 C. B. N. S., 555. 

(c) Figg V. Wilkinson ; 9 Ex., 475. In the event of the death of the judge before 
the case submitted to him has been settled, query what becomes of the appeal ? 
M*Allum r.Cookson; 28 L. J. C. P., I. Hoey c. McFarlane; 4 C. B. N. S., 718. 
After a case has been agreed on and signed, the judge, it would seem, cannot alter 
tor add to it. Warner v, Riddiford ; 4 C. B. N. S., 180. As to when he may be 
ordered to sign, Fnrber v. Sturmy ; 27 L. J. Ex., 453. 

{d) In the case of a similar rule of the county courts, it has been held that 
this rule was not intended to cut down the right of appeal given by the County 
Court Statute ; but was only meant, in order to prevent delay, to enable the suc- 
cessful party to proceed on the judgment, if the appellant does not conform to 
the rule and proceed with his appeal in the course prescribed ; and that the judge 
was bound to settle and sign the case, although it was submitted to him 
at a court subsequent to that required by the rule. In re Hacking v, Lee; 
29 L. J. Q. B., 205. 
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Form of Case, 

Id the Sheriffs' Court, London. 
An appeal to the Court of Q. B. [C. P., or Exch. of Pleas.] 
Between A. B., plaintiff, and C. D., defendant. 
This is an action \state the cause of action and facts]. 
The question for the opinion of the Court of is — 

First [state the question or questions successively], 

[Signature of judge.] 

Copy to be deposited, and sent to Respondent,] — When signed and 
sealed, one copy of the case must he deposited with the chief clerk, and 
another sent by post or otherwise by the appellant to the successful 
party, within three dear days (a) neact after the time of signing and 
sealing; and unless the appellant presents the case for signature, 
and deposits and sends copies of it as above mentioned, unless the 
judge otherwise directs, the successful party may proceed on the 
judgment (r. 149). • 

Form of Notice of Appeal, 
[Intitle as ante 52.] 

Take^notice that the abovcTnamed [plaintiff or defendant] is dissatis- 
fied with the determination of the court [** in point of law or ** upon 
the admission " or ** rejection " " of evidence "] at the trial of this 
cause on the day of aqd will appeal 

therefrom to the [" Court of Queen's Bench, at Westminster," or 
other one of the three superior courts]. 

Dated this day of 186 . 

(Signed) [Plaintiff, defendant, or the 

attorney of either as the 
case may be]. 
To the chief clerk of the 
Sheriffs' Court, and 
[the party successful at the trial], % 

The Security and Statement to accompany it,] — The appelant must 
cdsOy within the same ten days within which ?te is required to give notice 
of appeal, give security (6), to be approved by the clerk of the court, 
for the costs of the appeal, whatever be the event of the appeal, and 

(a) Ante 51. 

(6) As to the security, see ante 54. The form of statement to be delivered 
to the clerk may be framed from the notice of appeal above. 
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for the amount of the judgment^ if he be the defendant, and the appeal 
be dismissed ; but such security, so far as regards the amount of 
the judgment, is not required where the judge orders the party 
appealing to pay the amount of the judgment into the Hands of the 
clerk of the court, and the same is paid accordingly (s. 78) (a). 

At the time of giving security the appellant must deliver to the chief 
clerk a statement in writing (b) showing to which of the courts he pro- 
poses to appeal (r. 148). 

Statement of grounds of dissatisfaction hefore rising of Court, ^ — 
An appellant may before the rising of the court on the day on which 
judgment was pronounced, deliver to the chief clerk a statement 
in writing (c), containing the grounds of his dissatisfaction ; and in 
the event of no such statement being delivered, the successful party, 
unless the judge otherwise orders, may procfeed on the judgment. 
It is, however, competent to the judge to direct proceedings on the 
judgment notwithstanding such statement has been delivered. 

The statement must be signed hy the party, his counsel or attorney. 
It is however to be borne in mind that a party is not deprived of his 
right of appeal, although he has not delivered such statement ; and 
that, where he delivers it, he may appeal on grounds different from 
those contained in it (r. 143). 

Executions and Payments on Judgment before Notice of Appeal.] — 
If before the notice is served on the clerk execution issues and the 
amount of judgment and costs is paid into the hands of the bailiflf', or 
levied and not paid over to the successful party, the same must 
remain in court to abide the order of the court. 

Executions may be stayed upon giving Security.] — If execution 
issues before the security has been given, the chief derk must, upon 
the appellants giving security, forthwith give notice thereof to the chief 
bailiff, and furtJier proceedings thereon will thereupon be stayed {sl. 147). 

Transmission of Case and Copies to Superior Court ; and Notice.] 
— The appellant must transmit the case to the rule department of the 
Masters Office of the court in which the appeal is to be brought (s. 79), 

(a) If the appellant fails to give security, the court will not hear his appeal. 
Stone t;. Dean ; 4 Jur. N. S., 534. 27 L. J. Q. B., 319, s. c. 
(6) See note ante^ p. 124. 
(c) The form may be as the form of notice of appeal. 
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and must icitMn three clear days of the signing transmit (a), by post 
or otherwise to that office, copies (r. 160)« 

He must also forthwith serve upon the respondent, by post or 
otherwise, notice (6) of such transmission. In default thereof the 
respondent may proceed on the judgment, and, on application to the 
court, is entitled to such costs as he has incurred in consequence of 
the appellant's proceedings ; or if, instead of so doing, he thinks fit, 
may, within twenty-eight clear days from the signing the case, him- 
self transmit it as prescribed, and give notice (c) thereof to the appel- 
lant (r. 160). 

I%e Hearing and Judgment."] — Two or more of the puisne judges 
must sit out of term as a court of appeal (s. 78). The court of appeal 
may either order a new trial, on such terms as it thinks fit, or may 
order judgment to be entered for either party, as the case may be, and 
may make such order with respect to the costs of the appeal as it 
thinks proper. Such orders are final (r. 76). 

Proceedings on Judgment of Court of Appeal.] — When judgment 
has been pronounced, either party may deposit the original order of the 
court of appeal, or an office copy thereof, with the chief clerk, and within 
forty-eiglU hours from the time of such deposit send notice (d) thereof 
to the other party by post or otherwise (r. 162). 

(a) Ante 51. In the case of an appeal from justices, under 20 & 21 Vic, 
c. 43. 8. 2, this is a condition which cannot be waived ; and the Queen's Bench, 
notwithstanding strong circumstances showing waiver has struck out an appeal 
for the omission. Morgan v. Edwards ; 29 L. J. M. C, 108 ; ace. Woodhouse o. 
Woods ; ibid., 149. Paper books should be delivered to each judge. Tattersall 
t?. Fearnley; 17 C. B., 368. 

(6) Form of Notke], [Intitle as Form of casCy ante 124,] Take notice, that a 
case upon appeal against the determination of the judge of the Sheriff' Court at 
the trial of this cause, has been duly transmitted to the Court of , 

pursuant to the Statute and orders of the court, in such case made and provided. 
Dated this day of 186 . 

Signed [The appellant or his attorney.] 

(c) The Form may be framed from that given in note h sttprd, 
{d) Form of Notice"]. [Intitle as Form of case ante 124.] Take notice, that 
the judgment of the court of (or *< a copy of the judgment ** of), pro- 

nounced npon the appeal in this cause has been deposited witii the chief clerk of 
the Sheriffs' Court. 

Dated this day of 186 . 

To the Signed 
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If the order he that judgment shdtt he entered for either party ^ then 
siuih judgment mtist he entered accordingly ; and the successful party 
may proceed on such judgment, as on a judgment of the court 
(r. 154). 

If the order he for a new tricdj the new trial must he entered at the 
court Jioiden next after twelve clear days from the time when such 
order J or office copy thereof has heen deposited as ahove mentioned, 
unless the parties agree that it shall take place sooner or the judge other- 
wise order. 

The new trial must be conducted in the same manner as any new 
trial granted by the court (r. 163). 

Neglecting to Prosecute,'] — If after transmission of the case, the 
appellant do not prosecute the appeal with due diligence, according 
to the practice of the court of appeal, the respondent may apply to 
the judge for leave to proceed on the judgment 

Leave for that purpose may be granted, and the respondent will 
be entitled to the costs incurred by him by the appellant's proceedings. 

Such costs are added to the judgment (r. 151). 

(As to Costs see post 131.) 



CAP. xxvm. 

PROHIBITION. 

The court may be restrained from proceeding in a cause by a writ 
of prohibition where it acts without, or exceeds its jmisdiction. 

Any judge of a superior court of common law at Westminster, as 
well in term time (a) as in vacation, may hear and determine applica- 
tions for writs of prohibition directed to the judge of the court 
holden under the Act, and may make such rules or orders (h) for 
the issuing of writs as might have heen made by the court. Writs 
may be issued by virtue of such rules or orders as well in term 
time as in vacatipn : ** Provided always, that any rule or order made 

(a) Courts of equity discourage appliGations in term. Re Foster, 24 Beav., 428. 
(6) S. 132 enacts that such rules shall have the same force as rules of court 
for such purposes ** now have!* 
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by any such Judge, or any wi-it issued by virtue thereof, may be 
discharged, or varied, or set aside by such judge, or any such judge, 
or by the court, on application made thereto by any party dissatisfied 
with such rule or order (s. 132) (a). 



CAP. XXIX. 

RECOVERY OF PENALTIES. 

EXECUTION, ETC., OF COUNTY COURTS. 



Fines imposed by Court enforced 
by Order 128 

Sammons before Justice and Dis- 
tress 129 

Evidence • . 129 

The Conoiction and Form . . .129 



Warrant of Distress .... 129 

Overplus 129 

In Default of security offender 

may be detained ..... 130 

Committal in default of Distress . 130 

Ezecations, &c., of County Courts 130 



Fines imposed by Court enforced by OrderJ^ — The payment of 
any fine imposed by the court may be enforced, upon the order of 
the judge, in like manner as any debt adjudged in the court (s. 73). 

(a) The 22nd sec. of the County Court Act, 13 & 14 Vic, c. 61, is in the 
same terms as the section above, except that the proviso in the County Court Act 
limits the power to discharge, vary, or set aside the rule or order to the court. 

The law and proceedings in the superior court in prohibition to a county court 
under that Act are explained, Archbold, 1627 ; see also Pollock, 185. 

It may be stated generally that the writ lies in any case in which the judge 
exceeds the jurisdiction conferred upon the court by the statutes applicable to it ; 
as by taking cognizance of those actions which by the 2nd section are excluded 
from the jurisdiction of the court, or otherwise. Where the judge has an interest, 
neither he nor his deputy can try a cause, Salk, 396. A prohibition has issued 
where a judge of his own authority, and without the plaintiff's consent, has amended 
the particulars with a view, by reducing the plaintiff's demand below 50/. to give 
jurisdiction. Hill v. Swift ; 10 Ex., 726. 

But the superior court would not inquire into the correctness of the judge's 
decision where it is on some matter clearly within his urisdiction. Winsor v, 
Dunford; 12 Q. B., 608. Lexden Union c. Southgate; 10 Ex., 201. Nor does 
this writ lie, seemingly, for receiving improper evidence. Re Dun ford, 1 2 Jur., 361 ; 
(but see per Patteson, 12 Q. B., 611). Nor fo^i^UQiscons truing a statute. 
Re Bowen, 15 Jur., 1196. Under the County Court Acts the granting of the 
rule nisi for a prohibition may operate as a stay of * proceedings, 19 & 20 Vic, 
c. 108. 8. 40. There is, however, no such provision applica ble to this court. 
See Archb., 1629. And see M'Callum v. Cookson; 28 L. J. C. W {ante 123 c) ; 
Ricardo ». M. Loc. B. of Health ; 2 H. & N., 257. 
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Summons before Justics, and Distress,^ — All penalties, fines, and 
forfeitures, authorized by the Statute (the manner of recovering and 
applying whereof is not otherwise particularly directed) may be 
levied, with costs of summons and conviction, by distress, and sale of 
the goods and chattels of the party ofiending,by warrant under the hand 
of any justice of the peace having jurisdiction within the county or 
place where the offender shall reside or be, or the oflence shall be 
committed (s. 123). The justice, although no information in writ- 
ing shall have been exhibited before him, may summon before him 
the party complained against, and on such summons hear and 
determine the matter of the complaint, and on proof of the offence 
convict the offender (s. 127). 

Evidence in support of Summons,^ — The offence must be proved 
(s. 127) either by the confession of the party offending or by the 
oath of any credible witness (ss. 123, 127). 

The Conviction^ — The 127th sec. enacts that it shall be lawful 
for the justice to convict the offender and ''adjudge him to pay the 
penalty or forfeiture incurred, and to proceed to recover the same J" 
The latter words are of course intended to apply to the justice. 

In all cases (s. 128), the form of conviction for any offence committed 
against the Act may be in the words or to the effect following : — 

" Be it remembered that on this day of in the 

year of our Lord A. B. is convicted before of her 

Majesty's justices of the peace for the [or 

before the judge of the Sheriffs' Court], acting under the provisions 
of *The London (City) Small Debts Extension Act, 1852,' of 
having [state the offence]; and I [or we] the said 
do adjudge the said to forfeit and pay for 

the same the sum of or to be committed 

to for the space of 

Given under hand and seal the day and year aforesaid." 

Warrant of Distress.] — The penalties, fines, or forfeitures adjudged 
to be paid (s. 127) witli the costs attending the summons and con- 
viction may be levied (s. 123). 

Overplus.'] — The overplus (if any) afiter the penalties, fines, or for- 
feitures, and the charges of the distress and sale have been deducted, 
must be returned upon demand to the owner of the goods (s. 123). 

k 
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In defaiM of Security y offender may he detained.^ — If the penalties, 
fines, or forfeitures are not paid forthwith upon conviction, the justice 
may order the oflfender to be detained in custody until return can be 
conveniently made to the warrant of distress, unless the offender 
gives sufficient security, to the satisfection of the justice, for his 
appearance before him on the day appointed for the return of the 
warrant. The day of the return of the warrant must not be more 
than eight days from the time of taking the security, which may be 
by way of recognizance or otherwise (s. 1 24). 

Committal in Default of IHstress,!^ — If, upon return of the warrant, 
it appears that no sufficient distress can be had thereupon, or in case 
it appears to the satisfaction of the justice, by confession of the 
offender or otherwise, that he hath not within the jurisdiction of the 
justice sufficient goods and chattels whereon to levy all the penalties, 
forfeitures, costs, and charges, the justice may, at his discretion, mthmt 
issuing any vxirrant of distress (a), commit the offender to the com- 
mon gaol or house of correction for any time not exceeding three 
calendar months, unless such penalties, forfeitures, and fines, and 
all reasonable charges attending the recovery thereof, are sooner paid 
and satisfied (s. 125). 



Executions, etc., of County Courts wtthin the Jurisdiction of 
Sheriffs' Court.] — The 96th sec. provides in what manner such 
executions may be had within the jurisdiction of this court The bailiff* 
of the Sheriffs' Court may serve summonses and process of the county 
courts within the City (s. 42) (r. 26) ; and execute warrants (r. 27). 

In all matters connected with such service, or tJie transmission or 
execution of warrants, or transmission of the proceeds, or making 
affidavits and returns, the chief clerk of the Sheriffs' Court must 
conform as nearly as may be to the rules and orders of the county 
<x>urts (r. 14); and a similar rule applies to service of process, 
execution of warrants, transmission of proceeds to the county court, 
and making affidavits and returns by the chief baiUff (r. 27) ; see 
also (r. 32). 

(a) This seems to be a mistake in the Statute. 
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COSTS. 



Counsel and Attorney where Claim 
does not exceed hi. . . . .131 

Form of Notice of intention to 
employ Counsel or Attorney, . 

Counsel and Attorney where claim 
exceeds 51., biU not 10/. . . . 

CostSf Counsel, and Attorney 
where Claim exceeds 10/., and 
m other actions 133 

Scales of Costs 133 
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Briefs to Cpunsel 133 

Bills of Costs and Taxation . .133 
Costs of Adjournment . . . .134 
Costs of opposing applications to 

the Court 135 

Costs of Interpleader 135 

Costs of Appeal 135 

New Trial 135 

Reviewing Taxation 135 



The ordinary practice and proceedings of the court with regard 
to the apportionment and recovery of costs have been explained, 
aante 85 ; and the special directions of the Statute upon that subject 
have been noticed under the particular heads to which such directions 
relate. 

The following chapter is confined to a classification of the rules 
as to costs, which came into operation on October 1st, 1860 (a). 

These rules are framed by the judge, under the powers conferred 
upon him by the 8l8t section of the Statute {ante 31, 32) ; and 
repeal the rules of September 1st, 1869 (c. E. 23). 

Counsel and Attorney where the clam does not exceed 5?.] — In 
actions where the plaintiff" 's claim does not exceed 6/., neither 
party is allowed the costs of either counsel or attorney, unless both 
parties, hefore the hearing , agree (b) to be represented by counsel or 
attorney ; and the judge afterwards certifies for counsel, or attorney, 
or both (c. R. 1). But, in such actions, irrespective of any agree- 
ment between the parties, a fee of 1 0^. 6dL, or, in special cases, of 

(a) See page 64 of the Appendix. 

(&) It is to be observed that the rule does not require the agreement to be in 
writing. 
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1?. Is., may J by order of the judge, be allowed to counsel ; and in 
such cases the attorney must be allowed for costs (exclusive of 
counsel's fee), 7s. 6d. and 10s. 6d, respectively (c. R. 2). 

It is to be observed, however, that the rule above, by which the 
costs of counsel or attorney are disallowed to parties unless they 
agree, is not unqualified, for : if a party or his attorney, not less 
than three dear days before the hearing, gives to the other party 
the notice, required by C. R. 3, of his intention to employ counsel 
or attorney, and both parties are represented at the hearing by 
counsel or attorney, the costs of employing an attorney or instructing 
counsel, as the case may be, may, subject to c. R. 2 (as to amount), 
be allowed to the successful party (c. R. 3). 

Form of Notice of intention to employ Counsel or Attorney, 

(Intitle as ante 52, and proceed.) 

Take notice that A. B., the plaintiff [or C. D., the defendant] in 
this action, will appear at the hearing of the same by counsel [ar 
attorney as the case may beJ] 

(^Signed) A. B., the above-named plaintiff of [stating his address^ 
or C. D., the above-named defendant of [stating his address] 
or X. Y., attorney for the above-named pkdntiff [or defendant, 
as the case may be.] 

Counsel and Attorney tohere dam exceeds 5^., but does not exceed 
lOZ.] — Where the claim exceeds 5Z., but does not exceed lOZ., a fee 
to counsel, not exceeding 1/. 3s. 6(/., is allowed, if the judge^ at the 
hearing y certifies to that effect ; and in such case the attorney, pro- 
vided he complies with the provisions q/* c. R. 5 (to be presently men- 
tioned), is entitled to costs not exceeding 11, 

By the 5th. rule, costs of employing an attorney (not exceed- 
ing 15s.) are to be allowed on taxation, conditionally ; and the 
attorney, in order to entitle himself to the allowance, must conduct 
the case at Hie hearing^ and, if appearing for the plaintif!', must 
settle and sign the particulars of the plaintiff's demand {ante 57) ; 
and give at least three clear days' notice to the defendant, that the 
plaintiff intends to appear by attorney (c. R. 5). 

If he appears for the defendant, in order to be allowed costs, he 



Costs. 133 

must give three clear days' notice to the plaintiff of the defendant's 
intention to appear by attorney (c. R. 5). 

If, however, the attorney has not given the notice, or signed the 
particulars, the judge may, by certifying at the hearing, allow him 
costs not exceeding 10s. 6c?. (c. R..6). 

Costs, Counsel, and Attorney ^ where claim exceeds lOZ., and in other 
acti(ms,'\ — Where the clainv exceeds lOZ. either, party may appear by 
counsel or attorney (c. R. 7). The costs in such cases, and in aU 
cases where the court makes a special order to that- effect, must be 
taxed on one or other of the two scales subjoined to the 8th and 
9th rules respectively, regard being had to the amount recovered 
where the judgment is for the plaintiff, or to the amount claimed if 
the judgment is for the defendant, or the plaintiff is nonsuited 
(c. R. 7) (a). 

Scaks of Costs.'] — Two scales are provided by the rules, the first 
where the plain tiff^s claim exceeds 10/., but does not exceed 20/. 
(c. R. 8), App. p. QQ ; the other, in cases where the claim exceeds 
20Z. ; and in actions in which the superior courts have a concurrent 
jurisdiction (c. R. 9), App. p. 68. 

Briefs to Cownsd.^ — Where costs of counsel are allowed, the 
brief must, after the hearing, be handed to the clerk, indorsed to 
that effect (c. R. 10). 

In actions where the plaintiff's claim does not exceed 10/. no 
further brief is required than "Instructions to Counsel" (c. R. 10); 
and, except by delivering a brid^ so indorsed, it is unnecessary for 
the attorney to furnish any other instructions in writing. 

BUls of Costs and Taxation.] — Costs may be taxed on any day, 
except during the sitting of the court; but an appointment for -that 
purpose must be previously obtained at the ofBce (c. R. 10). 

No bill of costs is required in cases falling within the first five 
rules (which relate to claims not exceeding 10/.); but in all cases 
falling within rules 7, 8, and 9 (which relate to claims of 10/. and 
upwards, and actions in cases of concurrent jurisdiction) a fair 
copy of the "bill of costs" indorsed with *' notice of taxation" 
must be served upon or sent by post to the opposite party. 
(a) But by 0. R. 14 the judge may order otherwise. 
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Such bill must be ' intitled (ante 52), and be headed as provided 
by the 12th rule, and must be filed on obtaining the appointment for 
taxation (a R. 12). 

The costs of the plaintiff mast be taxed according to the amount 
recovered ; and those of the defevidant according to the amount 
claimed, unless otherwise ordered (c. R. 14) (a). 

In taxation, in cases falling within rules 7, 8, and 9, regard must 
be had to the nature of the case and to the issues raised. 

No costs, not bond fide incurred, may be allowed ; and, if require 
by the opposite party, the attorney of the party entitled must, on 
taxation, make and file an affidavit {anite 52) referring specificcAly to 
the items. The clerk, also, in case, within rule 9, must be satisfied, 
by affidavit if required, that the case is one of concurrent jurisdiction 
(c. R. 15). 

When a party against whom costs are to be taxed, has succeeded (m 
any issue, the costs of proving such defence, must, if the amount to 
which it applies has not been credited or allowed, be deducted from 
the costs of the successful party (c. R. 16). 

A defendant, on paying into court the amount claimed on the 
summons, may, at the same time, give notice {ante 52) of taxation 
of the attorney's costs therein mentioned ; and, in that event, those 
costs may not be paid out to the plaintiff till after taxation, or a 
withdrawal of the notice (c. R. 20). 

The entries in the book to be kept at the office, of the date and 
particulars of every taxation, are required to be authenticated by the 
signature of the clerk who taxes the bill (c. R. 22). 

Costs of Adjournment^ — These costs, unless the adjournment be 
ordered to be " without costs," or the costs be ordered to be taxed 
as costs in the cause, must be borne by the party obtaining the ad- 
journment. 

But where an adjournment is ordered, at the request of a party who 
has not had a notice within rules 3 and 5, to enable him to instruct 
counsel or attorney, the costs, unless otherwise ordered, must be 
borne by the party foiling to give the notice (o. r. 17). 

(a) And see (0. R. 7). 
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Costs of opposing applications to the Court.'] — ^Where the applica- 
tion is unsuccessful, and no direction is given as to costs, the costs 
of opposing the application are borne by the applicant. Where an 
order is made, but is silent as to costs, each party bears his own 
(c. E. 19). 

Costs of Interpleader,] — ^The first five rules (as to costs where the 
claim does not exceed 5^.) do not apply either to the claimant, or 
execution creditor in Interpleader ; but their costs must be taxed 
under the 7th and 8th or 9th rules, according as the v^ue of the 
goods taken in execution does not amount to, or amounts to and 
exceeds 20L • 

Costs of Appeal.] — These costs abide the event, unless the judge 
make a special order with reference to them (c. B. 21). 

Costs of New Trial.] — Where a new trial takes place in pur- 
suance of the directions of the court of appeal, costs of the new trial 
are allowed on ther same scale astwfaere a new trial is granted by the 
court (r. c. 9, at end of scale). 

Reviewing Taxbtion.] — In order to obtain a " review of taxation " 
two clear days' notice, in writing, of the intention to make applica- 
tion for it, must be given to the opposite party and to the clerk, 
and (as it seems) such notice must be given within three days after 
the taxation. The application must be made at the first court after 
the expiration of the notice (c. B. 18). 
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PAET. III. 



THE JURISDICTION AND PRACTICE OF THE SHERIFFS' COURT OF 
THE CITY OF LONDON UNDER THE FRIENDLY SOCIETIES* ACTS, 
THE METROPOLITAN BUILDING AMENDMENT ACT (1855), THE 
MERCHANT SHIPPING CONSOLIDATION ACT (1854), THE STANNARY 
COURT AMENDMENT ACT (1855), AND MERCANTILE LAW AMEND- 
MENT ACT (1856). 



CAP. I. 

THE JURISDICTION AND PRACTICE OF THE SHERIFFS' COURT 
UNDER THE FRIENDLY SOCIETIES' ACTS. 



Jurisdiction. 
To what Societies 18 <fe 19 Vic., 

c. 63, extends 137 

How and for what object Societies 

may be Formed 137 

Jurisdiction with regard to Settle- 

ment of Disputes 138 

Where the Rules of Societies are 

not Certified 138 

Where, upon XHssolution of 

Societies, Members making 

claims are Dissatisfied . . . 1 39 



In Suits by Trustees against 

Treasurers 140 

Pboceedinos. 
Eules of Practice and Sittings of 

Court 141 

Court Fees and Costs .... 141 

Parties 142 

Plaint, Plaint Note, Copies of 

Demand and Summons . . . 143 
Service of Summons and Orders . 148 

Evidence 143 

Enforcing Orders of Court . . 144 



Jurisdiction.] — The Acts now in force relating to Friendly 
Societies are the consolidating and amending Act of 1855 (18 & 
19 Vic, c. 63); and the Acts of 1858 and 1860 (21 & 22 Vic., 
c. 101 ; and 23 & 24 Vic, c. 58) amending that Act. 

The Sheriffs' Court derives its jurisdiction under these Statutes 
from the 1st sec. of 21 & 22 Vic, c. 101, which, after reciting 
18 & 19 Vic, c 63 in the preamble, enacts that *' In the City of 
London, the judge op the Sheriffs' Court * * shall * • have the 
same jurisdiction as by the said Acty as amended by this Acty is given 
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to the fudge of a county court in ant matter abisino under the 
SAID ACT " (a). 

Societies to which 18 & 19 Vic, c. 63 extends.] — All societies 
subsisting at the time when the Act was passed (23rd July, 1856), 
vnhose rules had been confirmsd^ registered, or certified under the Acts 
repealed by the Statute (h), so long as they do not effect an assurance 
to any member or other p&i'son of a sum exceeding 200/., or of any 
annuity exceeding SOL per annum j enjoy ail the exemptions and privi- 
leges (c) by the Act conferred on future societies established under 
its provisions (s. 5). 

How andfor what object Societies may he Formed.\ — Any number 
of persons may establish a society under the Act for the purpose of 
raising by voluntary subscriptions of the members, with or without aid 
of donations, a fund for the following objects : — 

1. **For insuring a sum of money to be paid on the birth of a 
member's child, or on the death of a member, or for the funeral expenses 
of the wife or child of a member. 

2. " For the relief or maintenance of the members, their husbands, 
wives, children, brothers or sisters, nephews or nieces in old age, sick- 
ness, or widowhood, or the endowment of members, or nominees of 
members at any age. 

3. ** For any purpose which shall be authorized by one of her 
Majesty's principal Secretaries of State" 

But no member may subscribe for an annuity exceeding SOL per 
annum or a sum payable on death or other contingency eocceeding 200L 

Such societies are deemed to be fully formed and established from 
the date of the registrar's certificate (s. 9) {d). 



(a) These latter words seem to render it doubtful whether the court has 
jurisdiction under the Industrial and Provident Societies' Acts, notwithstanding 
18 & 19 Vic, c. 63. s. 48, by which the provisions of that Act are made to apply 
to such societies. The rules make no mention of such societies. As to service of 
proc«s8 upon such societies, see 17 & 18 Vic, c. 25. s. 7. 

(6) The first Schedule contains a list of eighteen Statutes the whole or parts of 
which are repealed. 

(c) See also sections 46 and 48. 

(J) As to appointment of registrars, see sec. 6. Societies may unite or transfer 
.their engagements (s. 14). 
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Jurisdiction with regard to the Settlement of Disputes."] — By the 
41st sec of 18 & 19 Vic, c. 63, it is enacted that in all Friendly- 
Societies established under the Act, or any of the said repealed Acts, 
all applications — for the removal of any trustee or for any other rdief 
order ^ or direction^ or for the settlement of disputes (a) that may arise 
or may have arisen in any society, the ndes of which do not prescribe 
any other mode of settling such disputes (6), or to enforce the deci&on 
of any arbitrators (c), or to hear or determine any dispute if no 
arbitrator shall have been appointed^ or if no decision shall be made by 
the said arbitrators (d) within forty days after application has been 
made by the member or person claiming through or under a member, or 
under the rules of the society, — shall be made to the county court (e) 
of the district within which the usual or prinn'ipdl place of business of 
the society shall be sitiuzte, and such court shall upon the application of 
any person interested (f) in the matter^ entertain such application and 
give such relief , and make such orders and directions in relation to the 
matter of such application as hereinafter mentioned, or as may now be 
given or made by the Court of Chancery in respect either of its ordinary 
or its special or statutory jurisdiction, and the decision of such county 
c&uH upon and in relation to such application as aforesaid sJiaU not be 
subject to any appeal. 

Where the Rules of Societies are not Certified.] — Disputes between 
members of a society or any person claiming through or under a 



(a) As to disputes in respect of convening meetings to amend rules, Hoey v, 
M'Farlane ; 4 C. B. N. S., 718. 

(6) Where rules were deposited, but not certified, and an application waa made 
to a county court to settle a dispute that had arisen before the deposit, a prohilfition 
was awarded. Smith v. Pryse ; 7 £. & B., 339 ; but see In re Meredith, 
IC.B. N. S., 216. 

(c) This enactment extends to an award of the registrar upon a reference of the 
appropriation of funds on the dissolution of a spciety under 23 & 24 Vic, 
c. 58. s. 1 ; ibid, s., 2. 

(d) K. V, Grant; 14 Q. B., 43. R. v. Evans ; 3 £. & B., 363. 

{e) Ante 137 ; R. v. Soper, 3 B. & C, 857. R. «. Wade ; 1 B. & Ad., 861. 
R. V, Gash ; 1 Stark., 441. R. v. Gilkes ; 7 C. & P., 52. 

(/) Trustees not members are not "interested." Hull tJ. M*Farlane; 27 

Li, J. v/. 1 ., 41. 
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member (a), or under the rules, and the trustees, treasurer, or other 
officer, or the committee must be decided in manner directed by the 
rules, and the decision is binding without appeal (a). 

Where the rules of a society established under any of the Acts 
repealed by 18 Vic, c. 63, direct disputes to be referred to justices, 
such disputes might formerly be decided by the county court ; but 
DOW the decision in such case lies exclusively with a single justice {b). 

By 18 & 19 Vic, c 63. s. 44, " In the case of any Friendly 
Society established for any of the purposes mentioned in sec 9 of 
this Act, or for any purpose which is not illegal, having written or 
printed rules, whose rules have not been certified by the registrar, 
provided a copy of such rules shall have been deposited with the 
registrar, every dispute between any member or members of such 
society (a), and the trustees, treasurer, or ot^ officer, or the committee 
of such society shaR be decided in manner hereinbefore provided with 
respect to disputes (ante 138), and the decision thereof, in the case of 
societies to be established under this Act, and the sections in this 
Act * * shall be applicable to such uncertified societies.'* 

Where, upon Dissolution of Societies, Members making Claims are 
IHssatisJied.il — By sec 13, the members of any society, at a meeting 
to be specially called, may dissolve the society by consent. But no 
society may be dissolved without the consenting votes of five-sixths 
in value of existing members, including honorary members (c) ; nor 
without the consent of all persons receiving or entitled to receive any 
relief, annuity, or other benefit from the funds, to be testified under 
their hands ; " Unless the daim of every such person be first duly 
satisfied or adequate provision made for satisfying such claim." 

The ** intended appropriation or division of the funds or other 



(a) 18 & 19 Vic, c. 63. s. 40. Sees. 40 & 44 are by 21 & 22 Vic, 
c 101, s. 6., extended to disputes between the executors, admmistrators, nominee, 
or assigns of a member. The jurisdiction of the superior courts in cases withi9 
the 40th sec. is excluded. Crisp v, Bunbury ; 8 Bing., 394. Timms v, Williams ; 
3 Q. B., 413. Reeves v. White ; 17 Q. B., 995. Grinham v. Card; 7 Ex., 833; 
but see Smith v. Loyd ; 26 Beav., 507. 

(6) 21 & 22 Vic, c. 101. s. 5. 

(c) The manner of voting is provided for in the section now being dted. 
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property " must be fairly and distinctly stated in " Me agreement (a) 
for dissolution prior to such consent being given" 

The agreement duly signed as aforesaid, accompanied with a 
statutory declaration by one of the trustees, or by three members 
and the secretary, before a justice, that the provisions of the Act have 
been complied with, must be forthwith transmitted to the registrar 
for deposit with the rules and '* Such agreement shaU thereupon be an 
effectual discharge at law and in equity to the trustees^ treasurers^ and 
other officers,^" and shall *' operate as a release from aU the members of 
the society to such trustees, treasurers, and officers " (sec. 13) (6). 

The same section goes on to enact that '* It shall not be lawful in 
any society to direct a division or appropriation of any part of the 
stock thereof except for the purpose of carrying into effect the 
general interests and objects declared in the rules as originally 
certified, unless the claim of every member is first duly satisfied, or 
adequate provision be made for satisfying such claims, AND IN 
CASE any member of such society shaU be dissatisfied with such pro- 
vision, it shall be lawful for him or her to apply to the judge of the 
COUNTY COURT (ante) of the district within which the usual place 
of the society is situated for relief or other order ; and the said 
judge shall have the same powers to entertain such application, and to 
make such order or direction in relation thereto, as he may think the 
justice of the case may require, as hereinafter is enacted in regard to 
the settlement of disputes " (c). 

In Suits by Trustees against Treasurer,] — 18 & 19 Vic, c. 63. 
s. il, provides for the manner in which treasurers are to give 
security by bond with one surety, or by giving the security of a 
guarantee society established in London ; and the 22nd sec. enacts that 
" Every such treasurer or other officer, whether appointed before or 



(a) It is not necessary now to state the intended appropriation in the agreement. 
Members may refer the appropriation to the registrar, whose award is conclusive, 
23 & 24 Yic, c. 58. ss. 1, 2. The 6th section of the same Act repeals the 8th 
sec. of 21 & 22 Vic, c. 101, which I'elates to the same matter. 

(6) See now 23 & 24 Vic, c. 58. si^ 2, 3, 5. 

(c) The dissolution or appropriation of funds in any other way than as above 
is punishable by imprisonment with hard labour, sec. 13. 
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after the passing of this Act/' shall render an account as therein 
provided ; and upon the account being audited foi*tliwith, hand over 
the balance, and, if required, books and property in his custody ; 
" and if he fail to do so, the trustee or tivistees of the said society may 
sue upon the bond aforesaid, or may sue such treasurer (a) in the 
COUNTY COUET (ante) of the district," or in any superior court, or court 
having jurisdiction *^for the balance appearing to have been due from 
him upon the account last rendered by him, and for aU the monies since 
received by him on account of the said society, and for the securities 
and effects, books, papers (5), and property in his hands or custody, 
leaving him to set off in such action the sums, if any, which he may 
have since paid on account of the said society ; and in such action the 
said trustees shall be entitled to recover their full costs of suit, to be 
taxed as between attorney and client.*' 

Rules of Practice and Sittings of Court, ^c] — The procedure 
under these Acts is regulated by the City Small Debts Act, 1852, 
and the rules and orders for the time being in use in the court mutatis 
mutandis (r. f. 3. 6), (b. 3), subject to the special orders as to 
proceedings under these Acts which will be found in the Appendix 
(p. 60). 

The judge appoints the court days, notice of which and of altera- 
tions must be posted in the clerk's office (r. f. s. 1); and may 
adjourn or refer any matter pending in court to be adjudicated upon at 
chambers (R, f. s. 2). The clerk, chief bailift, and officers required 
must attend such courts and sittings at chambers (r. f. s. 3). They 
must also keep books, in forms in use, to be called '* The Friendly 
Societies' Books " (r. f. s. 4). 

Forms provided by the court must be used when applicable 
(r. f. s. 13). 

Court Fees and Costs.'l — The same court fees must be taken as 

(a) In case of robbery he is not liable. Walker o. British Guarantee Ass. ; 
18 Q. B., 277. 

(6) Where the grand master of an expelled lodge held deposit notes and the 
propriety of the expulsion was questionable, it was held that, nevertheless, he was 
bound to give them to the trustees of the society duly roistered under an 
alteivd name. Yeates r. Roberts; 7 De G. Mac. and G., 227. 



142 Jurisdiction^ ^c, under Friendly Socktiei Acti. 

in proceedings under the ordinary jurisdiction of the court, regard 
being had to the amount. 

If the application is not for payment of money, the fees must be 
estimated upon the amount or penalty applied for. 

Such fees may not, m any case^ be estimated on more than 201. 

Notice to the effect above must be put up in the court and in 
the clerk's office (b. f. s., App. 60). 

With regard to the costs of proceedings, the enactments of the 
City Small Debts Act 1852, so far as they relate to the costs of 
proceedings in the Sheriffs' Court, apply as orders of court and rules 
of practice (r. f. s. 6). 

Parties.] — The person taking proceedings is deemed the plaintiff, 
and the person or society summoned is deemed the defendant ; and 
must be so designated in the proceedings (r. f. s. 5). In any case 
the judge may direct a person or officer, or additional person or 
officer to be made a party (r. f. s. 6). 

In any proceeding under these statutes against a society, it will 
be sufficient to make the secretary or other officer, at the time of the 
plaint being entered, the defendant, by his name and the title of the 
office he hdds. 

The proceeding on such plaint is *' carried on against such officer 
on behalf oi the society," and is not abated or prejudiced by his 
death, resignation, or removal, or by any act of his after the pro- 
ceeding has been commenced (a). 

The 17th sec. of 18 & 19 Vic, c. 63, provides for the appoint- 
ment of trustees of societies established under that Statute, and 
enacts that where no trustee has been appointed in a society esta- 
blished under the repealed Statutes, the treasurer or other person who 
has custody of the monies shall be taken to be trustee. The pro* 
perty of the society vests in them (ibid. sec. 18). 

By the 19th sec. of the same Statute, in all cases concerning the 
real or pers6nal property of the society, they may sue and be sued 
in their proper names as trustees of the society, without other 
description ; and no action will be discontinued or abate by the death 

(a) 21 & 22 Vic., c. 101. s. 7. As to the service of summons in such case, 
post 143. 
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of such person, or his removal from the office of trustee ; bnt the 
same may be proceeded in by or against the succeeding trustee. 

Hie Plaint, Plaint Note, Copies of Demand, and Summons.] — ^Th • 
plaintiff, on entering the plaint, must deliver as many copies of his 
demand or cause of complaint as there are defendants, and an 
additional copy to be filed ; and such demand is considered part of 
the summons (r. f. s. 7). He will receive a plaint note. Thereupon 
a summons issues (b. f. s. 8). 

These documents, and all formal documents used in court, 
must be printed or fairly written on paper of one uniform size 
(b. f. s. 12). 

Service of Summons and OrdersJ] — The summons is served accord- 
ing to the ordinary practice {ante 60, 61). But where it is sought 
to make a defendant or co-defendant sued as a trustee, member of 
the committee of management, treasurer, or other officer individuaUy 
responsible, the service of the summons or of any order of the court 
must he effects, either by delivering a copy thereof to the defendant^ 
or by leaving such copy for him at his usual place of hmness or abode 
(b. f. s. 9) (a). 

In any proceeding against a Friendly Society, or in which such 
society is a co-defendant, service of the summons or of any order of 
the court must be effected by delivering a copy to the secretary or 
other officer who has been made defendant, or by leaving such copy for 
him at his usual place of abode or at the usual place of business of the 
society within the district of the court (a) (b. f. s. 10). 

Uvidence.^ — All rules and tables of any society established under the 
Acts above mentioned or the Acts repealed by 18 & 19 Vic, c. 63, 
" and all alterations and amendments thereof, and all copies thereof 
or extracts therefrom, and all writings and documents relating to a 
Friendly Society, and purporting to be signed by the registrar, in the 
absence of any evidence to the contrary must be received in all courts 
of law and equity, and elsewhere, without proof of the signature 
thereto " (6). 

Documents used or filed in proceedings in the court, which are 

(a) See ante 35, and 21 & 22 Vic, c. 101. 8. 7. 
(h) 18 & 19 Vic, c 63. 8. 30. 
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not in accordance with the rale applicable to them, may be rejected, 
or an amendment, or adjournment be ordered at the costs of the 
party failing to comply (r. f. s. 12). 

The award of the registrar winding np a society under 23 & 24 
Vic, c. 58, is under sec. 2 conclusive. 

Agreements for dissolution under 18 & 19 Vic, c. 63, s. 13, 
must be advertised in the Gazette (23 & 24 Vic, c 58, s. 5). 
As to societies dissolved before l^uxt Statute^ see 23 & 24 Vic, 
c 58, s. 5. 

Enforcing Orders of Court.'] — In all cases where the order of a 
county court is for the payment of money, the same may be enforced 
in the same manner as the ordinary judgments of that court ; but 
where the order is for the doing of some act not being for the pay- 
ment of money, the judge of the county court (ante 137) may in his 
order, order the party to do the act, or that, in default, he shall pay 
a sum of money ; and in case he refuses or n^lects to do the act re- 
quired upon demand in that behalf, the sum of money or penalty in the 
said order may then be recovered in the same manner as a judgment 
for debt oi damages in such court, and the same may not be removed 
by certiorari, or other writ or process, to any superior court of 
record " (a). 

The form of order made by the Sheriflfe* Court in such case is 
provided by the court in the schedule to the rules (No. 5) ; and the 
manner in which it' must be served has been explained, ante 143. 

Upon proof being made to the satisfaction of the court or judge, 
by affidavit or otherwise, that the order has been served, and that a 
demand has been thereupon made by the party entitled to have it obeyed, 
and that it has not been obeyed within the time limited, a further 
order issues (r. p. s. 11). 

(a) 18 & 19 Vic, c. 63. s. 42. 
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CAP. II. 

THE JURISDICTION AND PRACTICE OF THE SHERIFFS* COURT 
UNDER THE METROPOLITAN BUILDING AMENDMENT ACT, 1855. 



Jurisdiction. 
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Jurisdiction.] — The 99th sec. of the Act (18 & 19 Vic, c. 122), 
enacts that " whenever anything is hereby authorized to be done by 
a COUNTY COURT it may be done as follows ; that is to say, if such 
thing arises in respect of any structure or other subject-matter situate 
within the City of London or the liberties thereof, by the Sheriffs' 
Court established by" &c., 11 & 12 Vic, c. Ixxi. (a). 

Appeal to Sheriffs' Court .from Award of Survei/ors,^ — With 
regard to party structures the 85th sec provides rules to be observed 
with respect to the exercise by building owners and adjoining 
owners (b) of their respective rights. 

The 7th rule provides that in all cases not specially provided for, 
'^ where a difference arises between a building owner and adjoining 
owner in respect of any matter arising under the Act," the matter 
in dispute may be settled by the award of surveyors. 

By the 8th rule, *' any award given by such one surveyor or by 
such three surveyors, or any two of them, shall be conclusive and 
shall not be questioned in any court with this exception, that either 
of the parties to the difference may appeal therefrom to the county 
COURT, loithin fourteen days from the date of the delivery of any such 
atoard as aforesaid, and such county court mw/y subject as hereinafter 

(a) The Sheriffs' Conrt was, in fact, established by 15 Vic, c. 77 ; and there 
is no such statute as that mentioned in the section above. The intention of the 
legislature is clear. 

(6) They are defined by sec. 82 ; and their rights by sees. 83 and 84. 
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mentioned, rescind or modify the award so given in sach manner as it 
thinks just." • 

" If the appellant from any such award as aforesaid, on appearing 
before the counts ooukt declares his unwHUngness to have the matter 
decided by such court, and proves to the satisfaction of the judge of 
such court that in the event of the matter being decided against him, 
he will be liable to pay a sum, exclusive of costs, exceeding 507., and 
gives security to be approved by such judge, duly to prosecute bis 
appeal and to abide the event thereof, cdl proceedings in the oouimr 
ootJKT shall thereupon be stayed ; and it shaU be lawful for such appellant 
to bring an action in one of her Majesty* s superior courts of law at 
Westminster against the other party to the difference " (r. 11). 

Judge may settle Security given by Building Owner, ^ — By sec. 87 
" Any adjoining owner (a) may, if he thinks fit, by notice in writing 
given by himself or his agent, require the building owner before 
commencing any work which he may be authorized by this Act to 
execute, to give such security as may be agreed upon, or in case of 
difference may be settled by the judge of the county court, for the pay- 
ment of all such costs and compensation in respect of such work 
as may be payable by such building owner." 

Judge may give Consents.'\ — By sec. 96 ^^ where any consent (b) 
is required to be given, or any other thing to be done by any ownen 
in pursuance of this Act, if there is no owner capable of giving such 
consent, or of doing such thing, and no person empowered by this Act 
to give such consent or to do such thing on behalf of such owner, or tf 
any owner so capable, or any person so empowered cannot be found, the 
judge of the county court shall have power to give such consent^ or do 
or cause to be done such thing on behalf of such owner, upon 
such terms and subject to such conditions as he may think fit, 
having regard alike to the nature and purpose of the subject- 
matter in respect of which such consent is to be given, and to the 

(a) Sec. 86 provides for the power of building owner entitled to effect works 
to enter, &c. ; sec. 88 provides rules as to the expenses in respect of party 
structures ; and sec. 97 as to payment by owners. 

(6) Sec. 95 provides how consents may be given on behalf of persons under 
disability. 
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fair claims of the parties on whose behalf such consent is to be 
given; and such judge shall have power to dispense with the 
service of any notice which would otherwise be required to be 
served." 

Proceedings.] — " Proceedings in any county court in respect of 
any matter arising under this Act shall be conducted in the same 
manner as proceedings are conducted in any case within the ordi- 
nary jurisdiction of such court, or as near thereto as circumstances 
permit" (sec. 101). 

The general rules and practice of the Sheriffs' Court apply 
(m. b. r. 1). The clerk and chief bailiff must keep books in which 
all proceedings and fees must be entered (m. b. r. 5). 

The forms used are those applicable to proceedings Under the 
Friendly Societies* Acts (m. b. r, 1). 

The court fees are the same as in proceedings within the ordinary 
jurisdiction ; and, if the application is not for payment of money, 
are to be estimated as upon a claim for 20/., and notice to that effect 
must be put up (m. b. r. 5). 

Pkantf Summons, and Particulars.^ — ^In all proceedings a plaint 
must be entered, and thereupon a summons issues (m. b. r. 1). In 
appeals under sec. 85, the appellant is deemed the plaintiff, and the 
respondent the defendant (m. b. r. 2). 

In proceedings under sec. 87, the adjoining owner is deemed plain- 
tiff and the building owner defendant; and in proceedings under 
sec. 100 (post 148) the party seeking the interference of the court 
is deemed plaintiff and the person called on to show cause the 
defendant (m. b. r. 3). 

In appeals under sec. 85, the summons must call on the respondent 
to show cause why the award, against which the appeal is brought, 
should not be rescinded or modified. 

The particulars annexed to the summons must set out the 
award, or part complained of, and grounds of appeal, to which, 
unless the judge otherwise orders, the appellant is confined at the 
hearing. 

As many copies of particulars as there are respondents, and one in 
addition, must be furnished by the appellant (m. b. r. 2). 
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Service of ProcessJ] — The rules as to giving or serving notices, 
summonses, and orders, contained in sec. 98 (a), so far as not incon- 
sistent with the rules and practice of the court apply (m. b. r. 4). 

Manner of making and enforcing Orders.] — " In cases where 
jurisdiction is hereby given to a county court, such court msiyfrom 
time to time make such order (6) in respect of matters so brotight 
before it as it may think fit, with power to settle the time and 
manner of executing any voork, or of doing any other thing, and to 
put the parties to the case upon such terms as respects the execution 
of the work as it thinks fit. It shall also have power to award or re- 
fuse costs according to circumstances, and to settle the amount there- 
of" (sec. 100). 

*' Orders made hy the judge of any such court may be enforced 
by execution, committal, or otherwise, in a similar manner to that 
in which the orders of such court are ordinarily enforced " (sec. 101). 

Appeal only when value exceeds 50?.] — " If either party in any 
case over which jurisdiction is hereby given to a county court, feels 
a^rieved with the decision of such court, in respect of any point 
of law, or the admission or rejection of any evidence, he may appeal 
therefix)m in the same manner and upon the same terms in and 
upon which he might have appealed from the decision of such court 

(a) These rules apply to the service of notices, summonseSf and orders, and 
provide that such documents respectively, 1st., may in all cases be served per- 
sonally. 2nd. Such documents may be served on any builder by leaving or 
sending them respectively in a registered letter, addressed to him at his place of 
address as stated by him to the district surveyor, or by putting them on a con« 
spicuous part of the building or premises to which they relate. 3rd. Such documents 
may be served on the owner or occupier, by leaving the same with the occupier, 
or with some inmate of his abode ; or, if there is no occupier, by putting them up 
on a conspicuous part of the building or premises to which they relate. It is not 
necessary to name the owner or occupier of the premises : nevertheless, when the 
owner of any such premises and his residence, or that of his agent, are known to 
the party by whom or on whose behalf the document is intended to be served, it is 
the duty of such party to send every such document by the post in a registered 
letter addressed to the residence or last known residence of such owner or of his 
agent. 4th. The documents mentioned above may be served on any district 
surveyor by leaving the same at his office. 

(6) As to the requirements of an order made by a jastice under sec. 73 of the 
Act, see Labalmondiere v. Frost ; 28 L. J. M. C, 155. 
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{mte 122), in any case within the ordinary jurisdiction of such 
court, or as near thereto as circumstances permit; but no such 
appeal shall he allowed unless the value of t?ie matter in difference 
between the parties exceeds 601. ; and the opinion of the judge before 
whom the case is tried as to such value shall he conclusive " (sec. 102.) 
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Specific Delivery of Goods in Actions for breach of Contract to Deliver . .152 

Jurisdiction under Merchant Shipping Act."] — By the 527th sec. 
of the first-mentioned Act (17 & 18 Vic, c. 104) the judge, as 
judge of a court of record, ante 5, has jurisdiction in cases of injury 
to property by foreign ships, to order the detention of the ship. 

The 527th sec. enacts : — " Whenever any injury has in any part 
of the world been caused to any property belonging to Jier Majesty or to 
any of her Majesty^ s subjects by any foreign ships, if at any time there-- 
after such ship is found in any port or river of the United Kingdom 
or within three miles of the coast thereof it shall be lawful, for the 
judge of any court of record in the United Kingdom^ or for the judge 
of the High Court of Admiralty, or in Scotland the Court of Session 
or the sheriff of the county within whose jurisdiction such ships 
may be, up&n its being shown to him by any person applying sum- 
marily that such injury was probably caused by the misconduct or 
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want of skill of the master or mariners of such ship, to issue an order 
directed to am/ officer of customs or otJier officer named by such judge^ 
requiring him to detain such ship untU such time as the owner^ 
master J or consignee thereof has made satisfaction in respect of such 
injory, or has given security^ to be approved by the judge, to abide the 
event of any action, suit, or other legal proceeding that may be 
institated in respect of sach injnry, and to pay all costs and 
damages that may be awarded thereon ; and any officer of customs 
or other officer, to whom such order is directed, shall detain such 
ship accordingly." 

By sec. 528, commissioned officers on full pay in the military or 
naval service of her Majesty, British officers of customs, and British 
consular officers may detain the ship to allow time for the applica- 
tion to be made. 

By the 529th sec. of the same Act, in suits in relation to such 
injuries, the person giving security must be made defendant, and be 
stated to be owner, and the production of the judge's order in rela- 
tion to the security is conclusive evidence of such defendant's 
liability. 

To what Injuries sec, 527 applies,^ — The sec. applies to in- 
juries done in any part of the vx>rld to property of her Majesty or her 
subjects, at any time before the ship is found, as provided. 

To Injuries, by what ships.^ — It applies to injuries hj foreign ships 
found in ports or rivers of the United Kingdom or within three miles 
of the coast. 

The Application for Order.^ — This may be made by any person 
summarily. 

The Evidence,^ — The evidence must show that the injury was 
probably caused by misconduct or want of skill of the master or 
mariners. 

The Order J\ — The order must be directed to an officer of customs 
or other officer named by the judge, and must require him to detain 
the ship until the owner, master, or consignee has made satisfaction 
or given security. 

The Security.^ — This must be given by the owner, master, or 
consignee of the ship, and will require the approval of the judge ; 
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and must be to abide the event of a suit, and to ])ay costs and 
damages that may be awarded, ante 54. 

STANNARY COURT AMENDMENT ACT (1855). 

The words '•county court" in this Act (18 & 19 Vic, c. 32), 
mean any court established under 9 & 10 Vic, c. 95, and also 

THE COURT HELlk UNDER 15 Vic. C. Ixxvii. (a). 

Chief BaAiff in certain cases may serve process of Vice- WarderCs 
C<Mrt in C%.] — Sec. 8 enacts: — ** Where service of notices, 
orders, summonses, warrants, or other process in causes pending in 
the Vice- Warden's Court may, under this Act, or otherwise, lawfully 
be made, in a place out of the jurisdiction of the said court, it 
shall be lawful for the said court, or for parties to suits therein, 
to send the same to the high bailiff of the county court in the district of 
which such place may be, together with the lawful fees payable in 
like cases for service of similar process in the county court ; and 
thereupon the high bailiff shall serve, or cause to be served, the 
same as if it had been issued out of a county court; and such 
service shall or may be proved as in case of county court process." 

In what cases judgments of Vice- Warden^ s Court may be execvted as 
judgments of Sheriffs^ Court within its jurisdiction ; and Interpleader.] 
— ** With respect to the execution of judgments of the court of the 
vice-warden," the 9th sec. enacts that : — '* In all actions commenced 
therein, on the common law side of the court," where a judgment 
has been recovered which cannot be conveniently enforced by the 
ordinary process, any one of the superior courts may, in the man- 
ner provided by the section, cause process to issue for the recovery 
of the amount, in the same manner as upon a judgment in the 
superior court ; '• and it shall not be necessary for this purpose or 
for any other purpose, that the record of any judgment in the Vice- 
Warden's Court, shall be engrossed on parchment or enrolled. And 
where the debt or damages recovered by judgment of the court 
of the vice-warden, or sought to be recovered in actions com- 

(a) 18 & 19 Vic, c. 32. s. 2. It would seem, howerer, that the 17th sec., 
which relates to the removal of caoses, applies exdosirely to ** oourUy courts within 
the Stannaries f** and not to the SherifTs* Court. 
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menced either by writ, plaint, or other legal procedure, acoording 
to the practice of the said court, shall not exceed 60L, and the 
judgment of the court cannot be conveniently or efiectaally enforced 
, within the jurisdiction of the said court, it shall be lawful for the 
party entitled to the benefit of the judgment, to sue out a writ of 
execution, and to send the same to the clerk: of any county court 
within the district of which the judgment debtor or his goods and 
chattels shall then be, or be believed to be^ with a warrant thereto 
annexed, under the hand of the registrar and seal of the court of 
the vioe-warden, requiring execution of the same, and with the 
fees lawfully payable in like cases for execution of such a writ 
in the county court; and thereupon the said clerk shall cause the 
same to be executed by the high bailiff of the cawnty court in 
due course of law, as if the same had been issued by the court 
of which he is high bailifif. And the said bailiff shall have the 
same powers and protection as if he were executing the process of 
such county court, and shall make his return to the clerk of the said 
court, and pay over to him the amount levied, if any; and the 
clerk shall forthwith certify the said return and remit the amount so 
paid, less the costs of such levy, according to the practice of ^ the 
county courts, to the party prosecuting the writ ; and the judge of 
the said county court shall have and exercise the said power and 
authority over the clerk and high bailiffs and shaU have power to adju- 
dicate upon summons of Interpleader in cases of adverse claims to 
goods taken in execution as if the execution had been under the waxraant 
of his own court" 

MERCANTILE LAW AMENDMENT ACT (1856). 

Specific Delivery of Goods in actions for Breach of Contract to 
Z>e?iwr.]— The Stat. 19 & 20 Vic, c. 97, sec. 2, enacts :— " In all 
actions and suits in any of the superior courts of common law at 
Westminster or Dublin, or in any court of record (ante 6) in England, 
Wales, or Ireland, for breach of contract to deliver specific goods, for 
a price in money, on the application of the plaintiff, and by leave of 
the judge before whom the cause is tried, the jury shall, if they find 
the plaintiff entitled to recover, find by their verdict what are the 
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goods in respect of the non-delivery of which the plaintiff is en- 
titled to recover, and which remain undelivered ; what (if any) is 
the sum the plaintiff would have been liable to pay for the delivery 
thereof; what damages (if any) the plaintiff would have sustained if 
the goods should be delivered under execution, as hereinafter men- 
tioned ; and what damages if not so delivered. And thei'eupon, if 
judgment shall be given for the plsuntiff, the court, or any judge 
thereof, at their or his discretion, on the application of the plaintiff^ 
shall have power to order execution to issue for the delivery, on pay- 
ment of such sum (if any) as shall have been found to be payable 
by the plaintiff as aforesaid, of the said goods, without giving the 
defendant the option of retaining the same upon paying the 
damages assessed; and such writ of execution may be for the 
delivery of such goods. And if such goods so ordered to be 
delivered, or any part thereof, cannot be found, and unless the court, 
or such judge or baron as aforesaid, shall otherwise order, the 
sheriff or other officer of such court of record shall distrain the 
defendant by all his lands and chattels in the said sheriff's bailiwick, 
or within the jurisdiction of such other court of record^ till the defen- 
dant deliver such goods ; or, at the option of the plaintiff, cause to be 
made of the defendant's goods the assessed value or damages, or a 
due proportion thereof; provided that the plaintiff shall, either by 
the same or a separate writ of execution, be entitled to have made 
of the defendant's goods the damages, costs, and interest in such 
action or suit." 



m 



ADDENDA. 



Atp, 29. — Where a plaintiff dies after the hearing, and the judge 
refuses to deliver judgment, a superior court will not interfere. 
Henry v. Macon ; 35 L. T., 295. See also, as to refusal by a 
judge to receive a verdict, Jardine v. Smith ; 8 W. R., 464. 

Atp. 45.— Under 9 & 10 Vic, c. 95, ss. 128-129, a defendant 
is not entitled to costs, as between attorney and client, where the 
plaintiff dwells more than twenty miles from defendant, and a 
verdict is not found for the plaintiff. Mason v. Tucker; 4 H. & N., 
536. 

At pp, 47, 48. — If a plaintiff in a superior court, in an action of 
tort, where there is concuiTent jurisdiction, recovers less than 405., 
a certificate under the Act that there was sufficient reason for 
suing in the superior court will not entitle him to his costs, unless 
he also procures a certificate under 3 & 4 Vic, c 24, s. 2. Powle 
V. Gaudy ; 7 C. B. N. S., 556. 

At p, 56. — As to security for costs, see Whitall v. Campbell ; 
8 W. R., 450. Ridgway v. Jones ; 29 L. J. Q. B., 97. 

Atp. 100. — Where the goods of a third party are taken in exe- 
cution on the pi-emises of the judgment debtor, the landlord is 
neither entitled to be satisfied out of the proceeds, nor to insist that 
his rent shall be paid before removal, Foulger v. Taylor; 
5 H. & N., 202. 



APPENDIX. 



ANNO DEGIMO QUINTO VICTOKIiE BEGINS. 



Cap, Ixxvii. 

An Act for the more easy Recovery of Small Debts and 
Demands within the City of London and the Liberties 
thereof. [17th June, 1852.] 

Preanible recites 10 <fe 11 Viet. c. 71, and 11 & 12 Vict. c. 152. 

I. Hecited Acts Repealed. 

II. That all Pleas of personal Actions, where the Debt or Damage Actions here 
claimed is not more than Fifty Pounds, whether on Balance of Ac- ^f^^^- 
count or otherwise, which shall after the Commencement of this ^gherW'T 
Act be commenced or tried in the Sheriff's Court, shall be holden cmirtfw 
in the said Court without Writ, and shall be heard and determined Sums not 
in a summary Way, and according to the Provisions of this Act : ^^J*^}' ^ 
Provided always, that the said Coi^ shall not under the Provisions -mined wider 
of this Act have Cognizance of any Action of Ejectment, or in any the Prooi- 
Action in which, although the Debt or Damage claimed may not ^<>«* ^ ^^' 
exceed Fifty Pounds, the Title to any corporeal or incorporeal 
Hereditaments, or to any Tithe, Toll, Fair, Market, or Franchise, 

ahaU be in question, or in which the Validity of any Devise, Be- 
quest, or Limitation under any Will or Settlement may be disputed, 
or in any Action for any Libel or Slander, or for Criminal Conversa- 
tion, or for Seduction, or for Breach of Promise of Marriage. 

in. AU other Actions a/nd Proceedings to he carried on as if this 
Act had not passed. {This Jurisdiction is now transferred to the 
Mayor* s Court. — 20 and 21 Vict. c. clvii.) 

rv. That if both Parties shall agree, by a Memorandum signed in certain 
by them or by their Attomies, in the Presence of the Chief Clerk or ^^fS^^"^^ 
of One of the Assistant Clerks, that the Court shall have Power to PoMwr^oVy 
try any of the Actions herein-before respectively mentioned, in causes, 
which the Sum sought to be recovered shall exceed the Sum of oUhmgh fht 
Fifty Pounds, or any Action in which the Title to Land, whether ^^^^ 
of Freehold, Copyhold, Leasehold, or other Tenure, or to any Tithe, j^^diction. 
Toll, Market, Fair, or Franchise, shall be in question, then and in 
such Case the Court shall have Jurisdiction and Power to try such 
Action : Provided always, that the said Parties or their Attomies 
shaU state in their said Memorandum of Agreement that they know 

B 
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such Ganso of Action to be above the said Sums respectively, or 
tiiat they know such Title to come in question in such Action ; and 
provided that such Memorandum shall be filed with the Clerk of the 
Court at the Time of filing the Demand of the Plaintiff : Provided 
always, that no such Memorandum shall give any Authority to the 
said Court to try any Action in which the Validity of any Devise, 
Bequest, or Limitation under any Will or Settiement may be dis- 
puted, or in any Action for any Libel or Blander, or for Criminal 
Conversation, or for Seduction, or for Breach of Promise of Mar- 
riage. 

y. Court to he hdd ai GuUdhaUy or where the Corporation shall 
direct. 

VI. Corporation to appoint Place, Ac, for holding Court. 

Vn. Judge of Sheriff's Court to preside in Actions under this Act. 

Vm. Power to Judge of Court in case of lUness, &c., to appoint a 
DeptUy. 

IX. Chamberlain to he TreoMirer of the Court. 

X. Clerks, &c., to oMist the Chamberlain in his Duties of Trea- 
surer, ojnd to he paid such extra Salary as Corporation shall think fit. 

XI. Chief Clerk of the Court to he appointed hy Corporaiion. 

XJI. In case of JUness of Chief Clerk, a Deputy may he ap' 
pointed. 

Duties of ' Xin. That the Clerk of the Court, with such Assistant Clerk or 
Clerks. Clerks as aforesaid, in case any such shall be employed, shall issue 

all Summonses, Warrants, Precepts, and Writs of Execution, and 
register all Orders and Judgments of the Court, and keep an Account 
of all Proceedings of the Court, and shall take charge of and keep 
an Account of all Court Fees and Pines payable or paid into Court, 
and of all Monies paid into and out of Court, and shall enter an 
Account of all such Fees, Fines, and Monies in a Book belonging to 
the Court, to be kept by him for that Purpose, and shall from Time 
to Time at such Times as shall be directed by Order of the Court 
submit his Account^ to be audited or settled by the Treasurer. 

Offices of XTV. That it shall not be lawful for the Clerk of the Court, or 

Clerk, Ti-ea- the Partner of any such Clerk, or any Person in the Service or 
'BaMffMt to Employment of any such Clerk or his Partner, to act as Treasurer 
UoJnjoined. or as a Bailiff of the Court, or for the Treasurer, his Partner 
or Clerk, or any Person in the Service or Employment of such 
Treasurer or his Partner, to act as Clerk or as a Bailiff, or for 
any Bailiff his Partner or Clerk, or any Person in the' Service or 
Employment of any Bailiff or his Partner, to act as Clerk or Trea- 
surer of the Court. 

Officers not XV. That no Clerk, Treasurer, Bailiff, or other OflBcer of the 
to act as Court shall, either by himself or his Partner, be directly or indi- 
^"*^*" *" rectly engaged as Attorney or Agent for any Party in any Pro- 
ceeding m the Court. 

XVI. Penalty on Non-observance of the Two previous Enactments. 

XVn. Appointment of Bailiffs. 
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Xym. That the said Bailifis shall attend every Sitting of the Dutiet of the 
Court for such Time as shall be required by the Judge, unless when Bailiffg, 
their Absence shall be allowed for reasonable Cause by the Judge, 
and shall by themselves serve all the Summonses and Orders, and 
execute all the Warrants, Precepts, and Writs issued out of the 
Court under the Provisions of this Act ; and the said Bailiffs shall, 
in the Execution of their Duties, conform to all such General Eules 
as shall be from Time to Time made for regulating the Proceedings 
of the Court as herein-after provided, and subject thereimto to the 
Order and Direction of the Judge ; and th,e said Bailiffs shall be 
entitled to receive all Fees and Sums of Money allowed by this Act 
in the Name of Fees payable to the Bailiff, out of which they shall 
provide for the' Execution of the Duties for which such Fees are 
allpwed, and for the Payment of the Bailiffs according to such 
Scale of Remuneration as shall be from Time to Time approved by 
the Judge ; and every such Bailiff shall be responsible for aU the 
Acts and Defeiults of himself, in like Manner as the Sheriff of any 
County in England is responsible for the Acts and Defaults of liim- 
self and his Officers. 

XIX. That from and after the Commencement of this Act no Reffulatitms 
Action shall be brought against any Bailiff, or against any Person <w ^ Actions 
acting by the Order and in aid of any Bailiff for anything done in ^^^^^ 
Obedience to any Warrant under the Hand of tiie Clerk of the ^aiUff, <fca. 
Court and the Seal of the Court, imtil Demand hath been made or acHng 'under 
left at the Office of such BaQiff, by the Party intending to bring Order of the 
such Action, or by his Attorney or Agent, in writing signed by the ^^^' 
Party demanding the same, of the Perusal and Copy of such War- 
rant, and the same hath been refused or neglected by the Space of 

Six Days after such Demand ; and in case after such Demand, and 
Compliance therewith by showing the said Warrant to and permit- 
ting a Copy to be taken thereof by the Party demanding the same, 
any Action shall be brought against such Bailiff or other Person 
acting in his Aid for any such Cause as aforesaid, without making 
the Clerk of the Court who signed or sealed the said Warrant 
Defendant, then, on producing or proving such Warrant at the Trial 
of such Action, the Jury shall give their Verdict for the Defendant, 
notwithstanding any Defect of Jurisdiction or other Irregularity in 
the said Warrant ; and if such Action be brought jointly against 
such Clerk and also against such Bailiff or Person acting in his Aid 
as aforesaid, then, on Proof of such Warrant, the Jury shall find for 
such Bailiff and for such Person so acting as aforesaid, notwith- 
standing such Defect or Irregularity as aforesaid; and if the Verdict 
shall be given against the said Clerk, then in such Case the Plain- 
tiff shall recover his Costs against him, to be taxed in such Manner 
by the proper Officer as to include such Costs as such Plaintiff is 
liable to pay to such Defendant for whom such Verdict shall be 
found as aforesaid ; and if any Action shall be brought the Defendant 
shall and may plead the General Issue, and give tiie special Matter 
in Evidence at any Trial had thereupon. 

XX. Clerk and Bailiff to remain in Office until removed. 

XXI. Treasurers, ClerhSf and Bailiffs td give Security, 
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XXTT, That on every Proceeding in the Court under the Pro- 
visions of this Act there shall be payable such Fees as are set down 
in the Schedule to this Act annexed, or which shall be set down in 
any Schedule of Fees reduced or altered under the Power herein- 
after contained for that Purpose, and none other; and that such 
Fees shall be divided as follows : Nineteen Fortieth Parts thereof 
to be the Judge's Fees, Nineteen Fortieth Parts thereof to be the 
Clerk's Fees, and Two Fortieth Parts thereof to be the High 
Bailiff's Fees, and that the Fees called High Bailiff's Fees shall be 
payable to the High Bailiff; and a Table of such Fees shall be put 
up in some conspicuous Place in tlie Place where the Court shall be 
held, and in the Clerk's Office ; and the Fees on every Proceeding 
shall be paid in the first instance by the Plaintiff or Party on whose 
Behalf such Proceeding is to be had, on or before such Proceeding, 
and in default of Payment thereof shall be enforced by Order of the 
Judge by such Ways and Means as any Debt or Damage ordered to 
be paid by the Court can be recovered ; and the Fees upon Execu- 
tion shall oe paid into Court at the Time of the Issue of the Warrant 
of Execution, and shall be paid by the Clerk of the Court to the 
Bailiff upon ilie Return of the Warrant of Execution, and not before : 
Provided always, that it shall be lawful for the Mayor, Aldermen, 
and Commons to lessen the Amount of the Fees to be taken in the 
Court under the Provisions of this Act in such Manner as to them 
shall seem fit, and again to increase such Fees so that the Scale of 
Fees given in the Schedule to this Act be not in any Case sur- 
passed ; and in case the Fees allowed to be token by the Judge, 
Clerk, or Bailiffs of the Court shall appear to the Mayor, Aldermen, 
and Commons to be more than sufficient, it shall be lawful for the 
Mayor, Aldermen, and Commons to order that a certain Part of 
their Fees only shall be paid to them respectively, as the greatest 
Salaries to be by them respectively received ; and in such Case, and 
so loD^ as such Direction shall be in force, the Amount of the Resi- 
due of the Fees shall be accounted for and paid to the Treasurer 
of the Court for the Purposes of this Act, and shall form part of the 
General Fund of the Court. 

XXni. Power to Corporation to pay Officers of Court by Saiaries 
instead of Fees, 

XXIV. Fees and Fines to he accounted for to Treatsurer, 

XXV. Clerics Account to he settled and audited hy Treasurer. 

XXVI. Treasurer of Court to render Accounts to Corporation, 

XXVII. Corporation to direct how Balances shall he applied. 

XXVIII. Clerk to send to Corporalion annual Account of all Sum& 
paid hy him to Treasurer, 

XXIX. Power to Corporation to provide Court Houses, Offices, dtc. 

XXX. Power to Corporation to appoint a Prison to he used for the 
Purposes of this Act. 

XXXI. Powers ofSd:9 Vict. e. 18, for purchasing Land to apply 
to this Act, 
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XXXII. Corporation empowered to borrow Money for the Purposes 
of this Act. 

XXXIII. A General Fund to he raised for paying off Money bor- 
rowed. 

XXXIV. If separate Court Howe built, &c., the Clerk to have the 
Charge thereof, and appoint and dismiss Servants, &c. 

XXXV. That the Judge of the Court shall attend and hold the Judge to hold 
Court for the Purposes of this Act at the GuildJiaU of the said *^»»^* 
City, or at the Place where the Mayor, Aldermen, and Commons ^^Sm iST 
shall have ordered that the Court shall be holden, at such Times direct, 

as they shall appoint for that Purpose, so that a Court shall be 
holden for the Purposes of this Act once at least in every Month ; 
and Notice of the Days on which the Court will be holden for the Notices for 
Purposes of this Act shall be put up in some conspicuous Place in holding 
the Court and in the Office of the Clerk of the Court, and no other ^^"^ J.^^ 
Notice thereof shall be needed : and whenever any Day so ap- compicuous 
pointed for holding the Court shall be altered. Notice of such in- Place. 
tended Alteration, and of the Time when it will take effect, shall be 
put up in some conspicuous Place in the Court and in the Clerk's 
Office ; and the Judge may, if he shall think fit, adjourn the Court, 
and aU Plaints and Proceedings therein, to the same or any future 
Day, and may from Time to Time hold additional Courts besides 
those herein-before authorized to be appointed by this Act. 

XXXVI. That the Seal made or used for the Sheriff s Court for Procets qf 
the Purposes of the said first-recited Act shall, until the same be JJ« ^^ ^ 
varied or altered, be the Seal for the Court for the Purposes of this ^^Sl 
Act; and all Summonses and other Process issuing out of the 

Court, under the Provisions of this Act, shall be sealed or stamped 
with the Seal of the Court ; and every Person who shall forge the 
Seal or any Process of the Court, or who shall serve or enforce any 
such forged Process knowing the same to be forged, or deliver or 
cause' to be delivered to any Person any Paper falsely purporting 
to be a Copy of any Summons or other Process of the Court, know- 
ing the same to be false, or who shall act or profess to act under 
any false Colour or Pretence of the Process of the Court, shall be 
guilty of Felony. 

XXXVII. Provisions of7&S Vict. c. 96, 8 (fc 9 Vict. c. 127, and 
13 & 14 Vict. c. 61, not to extend to this Act. 

XXXVIII. That, on the Application of any Person desirous to Suits to be 
bring a Suit in the Court, the Clerk of the Court shaU enter in a ^y ^tot«t. 
Book, to be kept for this Purpose in his Office, a Plaint in Writing 
stating the Names and the last-known Places of Abode of the 
Parties, and the Substance of the Action intended to be brought, 

every One of which Plaints shall be numbered in every Year 
according to the Order in which it shall be entered ; and thereupon 
a Summons, stating the Substance of the Action, and bearing the 
Number of the Plaint on the Margin thereof, shall be issued imder 
the Seal of the Court, according to such Form, and be served on 
the Defendant so many Days before the Day on which the Court 
shall be holden at which the Cause is to be tried, as shall be 
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directed by the Bnles made for regnlatiiig the Practice of the 
Court, as herein-after provided ; and Delivery of such Summons to 
the Defendant, or in such other Manner as shall be specified in the 
said Rules of Practice, shall be deemed good Service ; and no 
Misnomer or inaccurate Description of any Person or Place in any 
such Plaint or Summons shall vitiate the same, so that the Person 
or Place be therein described so as to be commonly known. 

Summont XXXIX. That such Summons may issue, provided the Defend- 

3ef«idfl*t* *"^ ^^^ ^^ ^^® ^^ Defendants shall dwell or carry on Business or 
^iSauar ^^Q Employment "within the City of London or the Lilierties 
carriei on thereof at the Time of the Action brought, or provided the De- 
Businat in fendant or One of the Defendants shall have dwelt or carried on 
the City. Business or shall have had Employment therein at some Time 
within Six Months next before the Time of the Action brought, or 
if the Cause of Action either wholly or in part arose therein. 

Placet wiUun XL. That all Precincts and Extra-parochial Places within the 
uJi^aSS City of London or the Liberties thereof or adjoining thereto, shall, 
^^c^of ^o' *^® Purposes of this Act, be deemed to be Parts of the City of 
Lrmdon to he London and the Liberties thereof. 

ti^.^^'^ XLI. That any Summons or other Process which under this Act 
^' shall be required to be served out of the City of London or the 

^^SiSrict% I^iberties thereof may be served by the Bailiff of any Court holden 
Court may in any Part of England, under an Act passed in the Ninth and 
le tened by Tenth Years of the Beign of Her present Majesty, intituled An Act 
^^%^ ^^ ^^ '^"^'"'^ ^^y ^fiooi;ery of 8maU Debts and Demands in England, 
^^rt holden ^r any Act altering or amending the same ; and such Service shall 
under 9 <& 10 bo as valid as if the same had been made under the Provisions of 
rict. c. 95. this Act by the Blailiff of the Sheriff's Court within the City of 
London or the Liberties thereof. 

Am to Service XLII. That any Summons or other Process which, under the 

^J/J?^**' ^ before-mentioned Act for the more easy Recovery of Small Debts 

^^itin the ^^^ Demands in England, or under any Act altering or amending Ihe 

City of Lon- same, shall be required to be served out of the District of the Court 

don. from which the same shall have issued, mav be served within the City 

of London or the Liberties thereof by the Bailiff of the Sheriff's 

Court ; and such Service shall be as valid as if the same had been 

made by the Bailiff of the Court out of which such Summons or 

other Process shall have issued within the Jurisdiction of the Court. 

Proof of XLIIT. That Service of any Summons or other Process of the 

Service out Court which shall require to be served out of the City of London or 

% SnS«^*' *^® Liberties thereof may be proved by Affidavit purporting to be 

Absence of swom before any Judge of a County Court, or before a Master 

the Bailiff. Extraordinary in Chancery, or any Person now authorized by Law 

to take Affidavits ; and the Fee for taking such Affidavit shall not 

be more than One Shilling, and shall be Costs in the Cause; and in 

every Case of the unavoidable Absence of the Bailiff by whom any 

Summons or other Process of the Court shall have been served the 

Service of such Summons or other Process may be proved, if the 

Judge shall think fit, in the same Manner as a Summons served 

out of the City of London or the Liberties thereof, but without 

additional Charge to either of the Parties to the Suit. 
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XLIY . That it shall not be lawful for any Plaintiff in any Plaint Demands not 
to divide any Demand or Cause of Action for the Purpose of bring- *o ^ divided 
ing Two or more Suits in the Court; but any Plaintiff having ^^J^J^^^g- 
Demand or Cause of Action for more than Fifty Pounds, for which ing Seo or 
a Plaint might be entered under this Act if not more than Fifty more Suits, 
Poimds, may abandon the Excess of such Demand over and above 
Fifty Pounds, and thereupon the Plaintiff shall, on proving his 
Case, recover to an Amount not exceeding Fifty Pounds ; and the 
Judgment of the Court upon such Plaint ^all be in full Discharge 
of all Claims in respect of such Demand or Cause of Action, and 
Entry of the Judgment shall be made accordingly. 

XLY. That if any Party shall sue another in the Court for any iro Second 
Debt or other Cause of Action for which he hath already sued him. Suit for the 
and obtained Judgment, in any Court, the Proof of such former *°^ ^"'*'- 
Suit having been brought and Judgment obtained may be given, 
and the Party so suing shall not be entitled to recover in such 
Second Suit, and shall be adjudged to pay Three Times the Costs TreNe Costs, 
of such Second Suit to the opposite Party. 

XLYI. That it shall be lawful for any Person under the Age of Minors may 
Twenty-one Years to prosecute any Suit in the Court for any Sum '^'^^ 
of Money not greater than Fifty Pounds, which may be due to him ^^^' 
for Wages or Piecework, or for Work as a Servant, in the same 
Manner as if he were of full Age. 

XLYII. That the Jurisdiction of the Court shall extend to the As to cases 
Recovery of any Demand not exceeding the Sum of Fifty Pounds ^.^^!?S^' 
which is the whole or Part of the unliquidated B&lance of a Part- J^^JJJ^. 
nen^p Accoimt, or the Amount or Part of the Amount of a 
distributive Share under an Intestacy, or of any Legacy under a 
Will. 

XLYIII. That it shall be lawful for any Executor or Admini- Executors 
strator to sue and be sued in the Court, in like Manner as if he fJ^^lS! **"* 
were a Party in his own Bight, and Judgment and Execution shall 
be such as in the like Case would be given or issued in any Superior 
Court. 

XLIX. That no Privilege, except as herein-after excepted, shall No PrivOege 
be allowed to any Person, to exempt him from the Jurisdiction of «ito«wd. 
the Court. 

L. That where any Plaintiff shall have any Demand recoverable One tf 
in the Court against Two or more Persons jointly answerable, it '^^^^^f' 
shall be sufficient if any of such Persons be served with Process, Sot 6e«wd 
and Judgment may be obtained and Execution issued against the 
Person or Persons so served, notwithstanding that others jointly 
liable may not have been served or sued, or may not be within 
the Jurisdiction of the Court ; and every such Person against whom 
Judgment shall have been obtained under this Act, and who shall 
have satisfied such Judgment, shall be entitled to demand and 
recover in the Court Contribution from any other Person jointly 
liable with him. 

LI. That the Judge of the Court shall be the sole Judge in all Judge ahne 
Actions brought in the Court, and shall determine all Questions, as ^^^f^^"^ 
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mdeuaJury well of Fact as of Law, imless a Jury shall be snmmoned as herein- 
Utummoned. after mentioned ; and no Suitors shall in any Case' be summoned to 
hold or have any Jurisdiction in the Court. 

Actiant may LII. That in all Actions where the Amount claimed shall exceed 
J* ''^ShS ^^^® Pounds it shall be lawfid for the Plaintiff or Defendant to 
IpctnSt?*'* require a Jury to be summoned to try the said Action ; and in all 
require it, ' Cases where the Amoimt claimed shall not exceed Five Poimds it 
shall be lawful for the Judge, in his Discretion, on the Appli- 
cation of either of the Parties, to order that such Action be tried 
by a Jury ; and in every Case such Jury shall be summoned ac- 
cording to the Provisions hereinafter contained : Provided always, 
that the Party requiring a Jury to be summoned shall give to tiie 
Clerk of the Court, or leave at his Office, such Notice thereof as 
shall be directed by the Rules made for regulating the Practice 
of the Court as herein-after provided ; and the said Clerk shall 
cause Notice of such Demand of a Jury, made either by the 
Plaintiff or Defendant, to be communicated to the other P{urty to 
the said Action, either by Post or by causing the same to be 
delivered at his usual Place of Abode or Business, but it shall not 
be necessary for either Party to prove on the Trial that such 
Notice was communicated to the other Party by the Clerk. 

Party re- LIII. That every Party requiring any Jury to be summoned 

quiring a shall at the Time of giving the said Notice, and before he shall be 

a'S^. ©iititled to have such Jury summoned, pay to the Clerk of the 

*^^ ' Court the Siun of Five Shillings for Payment of the Jury, and such 

Sum shall be cdDsidered as Costs in the Cause, unless otherwise 

ordered by the Judge. 

Who OuM he Liy . That the Secondaries of the said City shall cause to be 
Jarort. delivered to the Clerk of the Court a List of Persons qualified and 

liable to serve as Jurors in the Courts of Assize and Nisi Prius for 
the said City, within Fourteen Days from the First Day of 
January in each Year, each last containing only the Names of 
Persons residing within the Jurisdiction of the Court, for whidh 
List the said Secondaries shall be entitled to receive out of the 
General Fund of the Court a Fee after the Rate of Twopence for 
every Folio of Seventy-two Words ; and whenever a Jury shall be 
required under the Provisions of this Act, the Clerk of the Court 
shall cause so many of the Persons named in the List as shall be 
'needed, in the Opinion of the Judge, to be summoned to attend the 
Court at a Time and Place to be mentioned in the Summons, and 
shall administer or cause to be administed to such of them as 
shall be impannelled to try any Cause or Causes an Oath to give 
a true Verdict according to the Evidence ; and the Persons so 
summoned shall attend at the Court at the Time mentioned in the 
Summons, and in default of Attendance shall forfeit such Sum of 
Money as the Judge shall direct, not being more than Five 
Pounds for each Default ; and the Delivery of such Summons to 
the Person whose attendance is required on such Jury, or Delivery 
thereof to his Wife or Servant, or any Inmate at the usual Place of 
Abode, trading, or dealing of such Person, shall be deemed good 
Service : Provided always, that no Person shall be summoned 
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or compelled to serve on such Jury more than twice within 
One Year, or who shall have been summoned and shall have 
attended upon any Jury at the Assizes, or any Court of Nisi 
Prius, or at the Central Criminal Court, within Six Months next 
before the Delivery of such Summons. 

LV. That whenever there are any Jury Trials, Five Jmymen Number qf 
shall be impannelled and sworn, as Occasion shall require, to give *^ •'^ry. 
their Verdicts in the Causes which shall be brought before Ihem 
in the Court, and, bein^ once sworn, shall not need to be re- 
sworn in each Trial ; and either of the Parties to any such Cause , 
shall be entitled to his lawful Challenge against all or any of the 
said Jurors, in like Manner as he would be entitled in any 
Superior Court ; and the Jurymen so sworn shall be required to 
give an unanimous Verdict. 

LVL. That on the Day in that Behalf named in the Summons Proceedingt 
the Plaintiff shall appear, and thereupon the Defendant shall be JJV^S^"? 
required to appear to answer such Plaint ; and on Answer being *^ '^'^^f- 
m£ule in Court the Judge shall proceed in a summary Way to try 
the Cause and give Judgment, without further Pleading or formed 
Joinder of Issue. 

LVII. That it shall be lawiul for the Judge, if he shall think Power to 
fit, to cause the Summons to be altered or amended in such Par- '^^^^ 
ticulars and on such Terms as he shall think reasonable ; but no ^^^Ji^ 
Evidence shall be given by the Plaintiff on the Trial of any such but rto Evi- 
Cause as aforesaid of any Demand or Cause of Action, except such dence to he 
as shall be stated in the Summons hereby directed to be issued or ^^^^f 
80 amended as aforesaid. Action vtat is 

LVIII. That no Defendant in the Court be allowed to set off ^^ »** ^«™'- 
any Debt or Demand claimed or recoverable by him from the ""^'* 
Plaintiff, or to set up by way of Defence or to claim and have the Notices of 
Benefit of Infancy, Coverture, or any Statute of Limitations, or of special Vc' 
his Discharge under any Statute relating to Bankrupts, or any -A-ct-J^^^^ - 
for the Relief of Insolvent Debtors, without the Consent of the ^ho shaU ' 
Plaintiff, unless' such Notice thereof as shall be directed by the communicate 
Rules made for regulating the Practice of the Court shall have ^ ^^ ^ 
been given to the Clerk of the Court ; and in every Case in which "^ -^wtnt^^. 
the Practice of the Court shall require such Notice to be given the 
Clerk of the Court shall, as soon as conveniently may be after 
receiving such Notice, communicate the same to the Plaiatiff by 
the Post, or by causing the same to' be delivered at his usiud 
Place of Abode or where he carries on Business or has Employ- 
ment ; but it shall not be necessary for the Defendant to prove 
on the Trial that such Notice was communicated to the Plaintiff 
by the Clerk. 

LIX. That any Person against whom a Plaint shall be entered Confession of 
in the Court may, if he think fit» whether he be simimoned upon ^>ebts, or 
such Plaint or not, in the Presence of the Clerk or Assistant Clerk ^^^ ^ 
of the Court, or in the Presence of an Attorney of One of the and Judg- 
Superior Courts, sign a Statement confessing and admitting the ment ihere- 
Amount of the Debt or Demand, or Part of the Amount of the ^Pon. 
Debt or Demand for which such Plaint shall have been entered ; 
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and such Clerk or ABsistant Clerk shall, as soon as conveniently 
may be after receiving such Statement, send Notice thereof to tiie 
Plaintiff by the Post, or by causing the same to be delivered at his 
usual Place of Abode or Business or Emplo3^ent, and thereupon 
it shall not be necessary for the said Plaintiff to prove the Debt or 
Demand so confessed and admitted as aforesaid ; but the Judge, at 
the next Sitting of the Court, whether the Parties or either of 
them attend the Court or not, shall, upon Vrooi by Affidavit of the 
Signature of the Party, if such Statement were not made in the 
Presence of the Clerk or Assistant Clerk, proceed to give Judg- 
ment for the Debt or Demand so confessed and admitted, in the 
same Manner and subject to the same Conditions as if he had tried 
the Cause and given Judgment thereupon under the Provisions of 
this Act. 

Agreement LX. That if the Person against whom a Plaint shall be entered 

? *° ^ f in the Court can agree with the Person on whose Behalf such 

bmHac. Plaint shall have been entered upon the Amount of the Debt 

cmd'condi- or Demand in respect of which such Plaint shall have been 

Horn qf Pay- entered, and upon the Terms and Conditions upon which the same 

"'^^' shall be paid or satisfied, it shall be lawful for such Persons 

respectively, in. the Presence of the Clerk or Assistant Clerk of 

the Court, or in the Presence of an Attorney of One of the 

Superior Courts, to sign a Statement of the Amount of the Debt 

or Demand so agreed upon between such Persons respectively, and 

of the Terms and Conditions upon which the same shall be paid 

or satisfied; such Clerk or Assistant Clerk shall receive such 

Statement, and shall thereupon, upon Proof by Affidavit of the 

Signature of the Party, if such Statement were not made in the 

Presence of the Clerk or Assistant Clerk, enter up Judgment for 

the Plaintiff for the Amoimt of the Debt or Demand so agreed on, 

and upon the Terms and Conditions mentioned in such Statement ; 

and such Judgment shall to all Intents and Purposes be the same, 

and have the same Effect, and shall be enforced and enforceable 

in the same Manner, as if it had been a Judgment of the Judge of 

the Court. 

g*^ JJjy LXI. That the Judge may in any Case, with the Consent of both 
JrbUraiim, ^^^^ ^ ^^ Suit, older the same, with or without other Matters 
within the Jurisdiction of the Court, in dispute between such 
Parties, to be referred to Arbitration, to such Person or Persons, 
and in such Manner and on such Terms, as he shall think reason- 
able and just, and such Beference shall not be revocable by either 
Party, except by Consent of the Judge ; and the Award of the 
Arbitrator or Arbitrators or Umpire shall be entered as the Judg- 
ment in the Cause, and shall be as binding and effectual to edl 
Intents as if given by the Judge ; Provided that the Judge may, 
if he think fit, on Application to him at the First Court held after 
the Expiration of One Week after the Entry of such Award, set 
aside any such Award so given as aforesaid, or may, with the 
Consent of both Parties aforesaid, revoke the Reference, or order 
another Beference to be made in the Manner aforesaid. 

LXII. Forms of Procedure in Court to he framed by the Be- 
eorder, dx. 
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LXni. Forms of Procedure to he approved by the Chief Justices or 
One of them, 

LXIV. That if upon the Day of the Ketum of any Summons, or Proceeding^ 
at any Continuation or Adjournment of the Court or of the Cause ^^"**-^ 
for which the said Summons shall have been issued, the Plaintiff appear to » 
shall not appear, the Cause shall be struck out ; and if he shall prove his 
appear, but shall not make Proof of his Demand to the Satisfaction cswe. 
of the Court, it shall be lawful for the Judge to nonsuit the 
Plaintiff, or to give Judgment for the Defendant, and in either 
Case, where the Defendant shall appear, and shall not admit the 
Demand, to award to the Defendant by way of Costs and Satis- 
faction for his Trouble and Attendance such'Sum as the Judge in 
his Discretion shall think fit ; and such Sum shall be recoverable 
from the Plaintiff by such Ways and Means as any Debt or 
Damage ordered to be paid by the same Court can be recovered : 
Provided always, that if the Plaintiff shall not appear when called 
upon, and the Defendant or some one duly authorized on his 
Behalf i^hall appear, and admit the Cause of Action to the full 
Amount claimed, and pay the Fees payable in the first instance by 
the Plaintiff, the Court, if it shall tiiink fit, may proceed to give 
Judgment as if the Plaintiff had appeared. 

LX V. That in every Case where the Plaintiff shall not appear, ^ plaintiff 
either by himself or his Attorney, upon the Day of the Return of do not appear 
any Summons for Hearing, or at any Continuation or Adjournment ^^^-^ 
of the said Hearing, and the Defendant shall appear either by cosUmafhe 
himself or his Attorney upon such Day of Hearing, Continuation, aioarded to 
or Adjournment, it shall be lawful for the Judge to award to the f^^i^i 
Defendant or to his Attorney, by way of Costs of his Attendance -J^'j^^ 
and Satisfaction for his Trouble, such Sum as the Judge in his ' ' 
Discretion shall think fit; and the Sum so awarded shall be 
recoverable from the Plaintiff by such Ways and Means as any 
Debt or Damage ordered to be paid by the Court can be recovered. 

LXVI. That if on the Day so named in the Summons, or at any Proceedings, 
Continuation or Adjournment of the Court or Cause in which the ifthej)^endr 



Summons was issued, the Defendant shall not appear, or sufficiently 



ant does not 
^,».^.„^„„ „.»„ *«w— w--, .^w .^w^w^%«~.. .,^«~. — w- ~^^w^-, ^- ^^.^ — -^-'j appear, 

excuse his Absence, or shall neglect to answer when called in 
Court, the Judge, upon due Proof of Service of the Summons, may 
proceed to the Hearing or Trial of the Cause on the Part of the 
Plaintiff on)y, and the Judgment thereupon shall be as valid as if 
both Parties had attended : Provided always, that the Judge in 
any such Case, at the same or any subsequent Court, may set aside 
any Judgment so given in the Absence of the Defendant, and the 
Execution thereupon, and may grant a new Trial of the Cause, 
upon such terms (if any) as to Payment of Costs, giving Security 
for Debt or Costs, or such other Terms as he may think fit, on suffi- 
cient Cause shown to him for that Purpose. 

LXYII. That the Judge may in any Case make Orders for Judge may 
granting Time to the Plaintiff or Defendant to proceed in the ^»^"* ^»'"*' 
Prosecution or Defence of the Suit, and also may from Time to 
Time adjourn any Court, or the Hearing or further Hearing of any 
Cause, in such Manner as to the Judge may seem fit. 



12 



The London {City) 



may pay 
Money into 
Court in 
tatigfaelion 
of demand. 

Notice of 
guch Pay- 
ment to be 
given to 
PkUnUff, 



examined. 



LXYIII. That it shall be lawful for the Defendant in any 
Action brought under this Act, witliin such Time as shall be 
directed by the Bules made for regulating the Practice of the 
Court, to pay into Court such Sum of Money as he shall think 
a fiill Satisfaction for the Demand of the Plaintiff, together with 
the Costs incurred by the Plaintiff up to the Time of such Pay- 
ment ; and Notice of such Payment shall be communicated by the 
Clerk of the Court to the Plaintiff by Post, or by causing the same 
to be delivered at his usual Place of Abode or where he carries on 
Business or has Employment, and the said Sum of Money shall be 
paid to Plaintiff; but if he shall elect to proceed, and if the 
Plaintiff shall recover no further Sum in the Action than shall 
have been so paid into Court, the Plaintiff shall pay to the De- 
fendant the Costs incurred by him in the said Action after such 
Payment ; and such Costs shall be settled by the Court, and an 
Order shall thereupon be made by the Court for the Payment of 
such Costs by the Plaintiff. 

Partiet and LXIX. That on the Hearing or Trial of any Action, or on any 
otAert may 6e other Proceeding in the Court, the Parties thereto, their Wives, 
■""" and all other Persons, may be examined, either on behalf of the 
Plaintiff or Defendant, upon Oath, or solenm Affirmation in those 
Cases in which Persons are by Law allowed to make Affirmation 
instead of taking an Oath, to be administered by the proper Officer 
of the Court. 

LXX. That ever^ Person who in any Examination upon Oath 
or solemn Affirmation, before any Judge of the Court, in any 
Action or Proceeding therein under the Provisions of this Act, 
shall wilfully and corruptly give false Evidence, shall be deemed 
guilty of Perjury. 

LXXI. That either of the Parties to the Suit or any other Pro- 
ceeding in the Court may obtain, at the Office of the Clerk of the 
Court, Summonses to Witnesses, to be served by One of the 
Bailiffs of the Court, with or without a Clause requiring the Pro- 
duction of Books, Deeds, Papers, and Writings in their Possession 
or Control ; and in any such Summons any Number of Names may 
be inserted : Provided always, that any such Summons requiring 
to be served out of the Jurisdiction of the said Court may be servea 
by any Person authorized to serve the some by any of the Parties 
to the Suit. 

LXXII. That every Person on whom any such Summons shall 
have been served, either personally or in such other Manner as 
shall be directed by the General Rules or Practice of the Court, 
and to whom at the same Time Payment or a Tender of Payment 
of his Expenses shall have been made, on such Scale of Allowance 
as shall be from Time to Time settled by the General Rules of 
Practice of the Court, and who shall refuse or neglect, without 
sufficient Cause, to appear or to produce any Books, Papers, or 
Writings required by such Summons to be produced, and also 
everv Person present in Court who shall be required to give 
Evidence, and who' shall refuse to be sworn and give Evidence, 
shuU forfeit and pay such Fine, not exceeding Ten Pounds, as the 
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Judge shall, set on him ; and the whole or any Part of snch Fine, 
in the Discretion of the Judge, after deducting the Costs, shall be 
applicable toward indemnifying the Party injured by such Refusal 
or Neglect, and the Remainder thereof shall form Part of the 
General Fund of the said Court. 

LXXIII. That Payment of any Fine imposed by the Court may -4* to enforce 
be enforced, upon the Order of the Judge, in like Manner as Pay- ^^^^^^^"^^ 
ment of any Debt adjudged in the Court, and shall be accounted ^ ***** * 
for as herein provided. 

LXXIV. That all the Costs of any Action or Proceeding in the Cotts to abide 
Court, not herein otherwise provided for, shall be paid by or appor- JJ* -^^^ ^f 
tioned between the Parties in such manner as the Judge shall -^^^^"^ 
think fit, and in default of any special Direction shall abide the 
Event of the Action, and Execution may issue for the Recovery of 
any such Costs in like Manner as for any Debt adjudged in the 
Court. 

LXXV. That every Order and Judgment of the Court, except Judgments, 
as herein provided, shall be final and conclusive between the how/arJLndi. 
Parties ; but the Judge shall have Power to nonsuit the Plaintiff 
in every Case in which satisfactory Proof shall not be given to him 
entitling either the Plaintiff or the Defendant to the Judgment of 
the Court, and shall also in every Case whatever have the Power, 
as often as he shall think fit, to order a new Trial to be had upon 
such Terms as he shall think reasonable, and in the meantime to 
stay the Proceedings. 

LXXVI. That no Plaint entered in the Court under the Pro- No Actions to 
visions or by the Authority of this Act, or by this Act directed to ^ removed 
be continued therein, shall be removed or removable from the ^cou^^ha^ 
Court into Her Majesty's Superior Courts of Record by any Writ or on certain 
Process imless the Debt or Damage claimed shall exceed Five Conditions. 
Pounds, and then only by Leave of a Judge of One of th« said 
Superior Court?, in Cases which shall appear to the Judge fit to be 
tried in One of the Superior Courts, and upon such terms as to 
Payment of Costs, giving Security for Debt or Costs, or such other 
Terms as he shall think fit. 

LXXYII. That no Plaint entered in the Court under the Pro- No Actions 
visions of this Act, or by this Act directed to be continued therein, ^ ^ removed 
shall in any Case be removed or removable from the Court by JJ^J^^^ 
Writ of Levetur querela, or any other Writ or Process, into the Mayor's 
Court of our Lady the Queen holden before the Lord Mayor and CouH, &c. 
Aldermen in the Chamber of the CruildhaM of the City of London, 
or into the Court of Hustings in the City of London, nor be liable 
to be re-heard or examined by the Lord Mayor of the City of L<mdon 
by Markment or other customary Process. 

LXXVin. That if either Party in any Cause of an Amount Povcer to 
exceeding Twenty and not exceeding Fifty Pounds shall be dia- Parties dis^ 
satisfied with the Determination or Direction of the Coiul; in point *J^^^ J^' 
of Law, or upon the Admission or Rejection of any Evidence, such a^ldto a 
Party may appeal from the same to any of the Superior CoiuiB of Superior 
Common Law at Westminster, Two or more of the Puisne Judges Oowt. 
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whereof shall sit out of Term as a Court of Appeal for tnat Pur- 
pose ; provided that such Parfy shall within Ten Days after such 
Determination or Direction give Notice of such Appeal to the 
other Party or his Attorney, and also give Security, to be approved 
by the Clerk of the Court, for the Costs of the Appeal, whatever 
be the Event of the Appeal, and for the Amount of the Judgment, 
if he be the Defendant, and the Appeal be dismissed : Provided, 
nevertheless, that such Security, so far as regards the Amount of 
the Judgment, shall not be required in any Case where the Judge 
of the Court shall have ordered the Party appealing to pay the 
Amount of such Judgment into the Hands oi the Clerk of the 
Court, and the same shall have been paid accordingly ; and the 
said Court of Appeal may either order a new Trial, on such Terms 
as it thinks fit, or may order Judgment to be entered for either 
Party, as the Case may be, and may make such Order with respect 
to the Costs of the said Appeal as such Court may think proper, 
and such Orders shall be final. 

Appeal to be LXXIX. That such Appeal shall be in the Form of a Case 
*" **t^^ agreed on by both Parties or their Attomies ; and if they cannot 
^ ^ ' agree, the Judge of the Court, upon being applied to by them or 
their Attomies, shall settle the Case, and sign it ; and such Case 
shall be transmitted by the Appellant to the Rile Department 
of the Master's Office of the Court in which the Appeal is to be 
brought. 

No Certio- LXXX. That, save and except in the Manner and according to 

^Lt Si^ *^® Provisions herein mentioned, no Judgment, Order, or Deter- 

aUowed. mination given or made by the Judge of the Court, nor any Cause 

or Matter brought before him, or pending in the Court, shall be 

removed by Appeal, Motion, Writ of Error, Certiorari, or otherwise 

into any otiier Court whatever. 

Who may LXXXI. That no Person shall, unless by Leave of the Court, 

appear fcT y^Q entitled to appear for any other Party to any Proceeding in the 
uie Court *** Court, unless he be an Attorney of One of Her Majesty's Superior 
Courts of Record, or a Barrister-at-Law instructed by such Attorney 
on behalf of the Party; but no Barrister or Attorney, or other 
Person, except by Leave of the Judge, shall be entitled to be heard 
to argue any Question, as Counsel, Attorney, or Agent for any 
other Person, in any Proceeding in the Court ; and no Person, 
not being an Attorney admitted to One of Her Majesty's Su- 
perior Courts of Record, shall be entitled to have or recover any 
Sum of Money for appearing or acting on behalf of any other 
Person in the Court ; and the Judge shall have Power, and he is 
hereby required, from Time to Time, to settle and regulate the 
Fees to be taken by Barristers-at-Law and Attomies practising 
in the Court, and in what Cases the Expense of employing Barris- 
ters and Attomies shall be allowed on Taxation of Costs. 

Court may LXXXIT. That the Judge may make Orders concerning the 
make Orders Time or Times, and by, what Instalments, any Debt or Damages, or 
"ST/StoT"* Costs, for which Judgment shaU be obtained in the Court, shall be 
menu. ' V^Ad; and all such Monies shall be paid into Court, unless the 
Judge shall otherwise direct. 
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LXXXIII. That if there shall be cross Judgments between thd Js to erou 
Parties, Execution shall be taken out by that Party only who shall Jttdffmenu. 
have obtained Judgment for the larger Sum, and for so much 
only as shall remain after deducting the smaller Sum, and Satis- 
faction for the Remainder shall be entered, as well as Satis- 
faction on the Judgment for the smaller Sum ; and if both Sums 
shall be equal, Satis&ction shall be entered upon both Judgments. 

LXXXiy . That whenever the Judge shall, under the Provisions Court may 
of this Act, have made an Order for ttie Payment of Money, the award Exe- 
Amount shall be recoverable, in case of Default or Failure of Pay- ^?JJ^ 
ment thereof forthwith, or at the Time or Times and in the Manner Goodt. 
thereby directed, by Execution against the Goods and Chattels of 
the Party against whom such Order shall be made ; and the Clerk 
of the Court, at the Bequest of the Party prosecuting such Order, 
shall issue under the Seal of the Court a Writ of Fieri facias as a 
Warrant of Execution to the Chief Bailiff of the Court, who by 
such Warrant shall be empowered to levy or cause to be levied, by 
Distress and Sale of the Goods and Chattels of such Party, such 
Sum of Money as shall be so ordered, wheresoever they may be 
found within the City of London or the Liberties thereof, and also 
the Costs of the Execution ; and all Constables and other Peace 
Officers within their several Jurisdictions shall aid in the Execution 
of every such Warrant. 

LXXXY. That if the Judge shall have made any Order for the Execution 
Payment of any Sum of Money by Instalments, Execution upon not to issue 
such Order shall not issue against the Party until after Default in ^^f^^ 
Payment of some Instalment according to such Order ; and Execu- payment qf 
tion or successive Executions may then issue for the whole of the tome instal- 
said Sum of Money and Costs then remaining unpaid, or for such 'J*"*'.*'*^ 
Portion thereof as the Judge shall order, either at the Time of i^ /oTSe 
making the original Order or at any subsequent Time, under the tchoU Sum 
Seal of the Court. due. 

LXXXYI. That every Bailiff or Officer executing any Process what Goods 
of Execution issuing out of the Court against the Goods and Chat- ?*«y ^ taken 
tels of any Person may by virtue thereof seize and take any of the *»*-**«'"*»<^' 
Gk)ods and Chattels of such Person (excepting the Wearing Apparel 
and Bedding of such Person or his Family, and the Tools and 
Implements of his Trade, which shall to the Extent of Five Pounds 
be protected from such Seizure), and niay also seize and take any 
Money or Bank Noteu (whether of the Bank of England or any 
other Bank), and any Cheques, Bills of Exchange, Promissory Notes, 
Bonds, Specialties, or Securities for Money belonging to any such 
Person against whom any such Execution shall have issued as 
aforesaid. 

LXXXyn. That the Bailiff executing any such Process of Exe- Securities 
cution shall hold any Cheques, Bills of Exchange, Promissory ^j^fj^ ^ 
Notes, Bonds, Specialties, or other Securities for Money which shall ^^a*^. 
have been so seized or taken as aforesaid as a, Security or Securities 
for the Amount directed to be levied by such Execution, or so 
much thereof as shall not have been otherwise levied or raised, for 
the Benefit of the Plaintiff; and the Plaintiff may sue thereon in 
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his own Name or in the Kame of the Defendant, or in the Name of 
any Person in whose Name the Defendant might Iiave sned, for the 
Becovery of the Snm or Smns secured or made payable thereby, 
when the Time of Payment thereof shall have arrived. 

Partiaham- LXXXVIII. That' it shall be lawful for any Party who has 
•'V •J^S*** obtained a Judgment or Order in the Court, either under this Act 
^dJ^Sh" ^' under the said recited Act, for the Payment of any Debt or 
ment may Damages, or Costs, which Judgment or Order shall not be satisfied, 
obtain a and for any Party who has obtained a Judgment or Order in any 
^anvMnson Qounty Court established under or by virtue of the before-men- 
Fmni. tioned Act for the more easy Becovery of Small Debts and Demands 
in England^ which last-mentioned Judgment or Order shall not be 
satisfied, to obtain a Summons from the Court, in case the Party 
against whom such Judgment or Order shall have been obtained 
shall then dwell or carry on Business or have Employment within 
the City of London or the Liberties thereof, such Summons to be 
in such Form as shall be directed by the Bules made for regulating 
the Practice of the Court; and it shall be lawAil for any Party 
who has obtained any such Judgment or Order in the Court, which 
said last-mentioned Judgment or Order shall not be satisfied, to 
obtain a Summons from any County Court established under or by 
virtue of the last-mentioned Act for the more easy Becovery of 
Small Debts and Demands in England, within the Limits of which 
Court the Party against whom such last-mentioned Judgment or 
Order shall have been obtained shall then dwell or carry on Busi- 
ness, such last-mentioned Summons to be in such Form as shall be 
directed by the Bules made for regulating the Practice of the said 
County Court, which Summonses, as the Case may be, are to be 
respectively served personally upon the Person to whom it is di- 
rected, requiring him to appear at such Time as shall be directed 
by the said Bules, to answer such Things as are named in such 
Summons ; and if he shall appear in pursuance of such Summons, 
he may be examined upon Oath touching his Estate and Effects, 
and the Manner and Circiunstances under which he contracted the 
Debt or incurred the Damages or Liability which is or are the 
Subject of the Action in which Judgment has been obtained against 
him, and as to the Means and Expectation he then had, and as to 
the Property and Means he still hath of discharging the said Debt 
or Damages or Liability, and as to the Disposal he may have made 
of any Property; and the Person obtaining such Summons as 
aforesaid, and all other Witnesses whom the Judge shall think requi- 
site, may be examined upon Oath touching the Inquiries authorized 
to be made as aforesaid ; and the Costs of such Summons and of 
all Proceedings thereon shall be deemed Costs in the Cause. 

(kmmitment LXXXTX. That if the Party so summoned shall not attend as 
for FraiuU, required by such Summons, or shall not allege a sufficient Excuse 
^' for not attending, or shall, if attending, refuse to be sworn or to 

disclose any of the Things aforesaid, or if he shall not make answer 
touching the same to the Satisfaction of the Judge, or if it shall 
appear to the Judge, either by the Examination of the Party or by 
any other Evidence, that such Party, if a Defendant, in incurring 
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the Debt or Liability which is the Subject of the Action in which 
Judgment has been obtained, has obtained Credit from the Plaintiff 
under false Pretences, or by means of Fraud or Breach of Trust, or 
hcus wilfully contracted such Debt or Liability without having had 
at the same Time a reasonable Expectation of being able to pay 
or discharge the same, or shall have made or caused to be made 
any Gift, Delivery, or Transfer of any Property, or shall have 
charged, removed, or concealed* the same with Intent to defraud his 
Creditors or any of them, or if it shall appear to the Satisfaction of 
the Judge that the Party so summoned has then, or has had since 
the Judgment obtained against him, sufficient Means and AbiUty to 
pay the Debt or Damages, or Costs, so recovered against him, either 
altogether or by any Instalment or Instalments which the Court in 
which the Judgment was obtained shall have ordered, and if he 
shall refuse or neglect to pay the same as shall have been so 
ordered, or as shall be ordered pursuant to the Power herein-after 
provided, it shall be lawful for the Judge, if he shall think fit, to 
order that any such Party may be committed to some Gaol or 
House of Correction of the County, District, or Place in which the 
Party summoned is resident, or to some Graol or House of Correc- 
tion or other Prison within or for the City of London or the 
Liberties thereof, for any Period not exceeding Forty Days. 

' XC. That it shall be lawful for the Judge of any Court before Povcer <tf 
whom such Summons shall be heard, if he shall think fit, whether '^^^ *o 
or not he shall make any Order for the Committal of the Defendant, SteT^tJ^s 
to rescind or alter any Order that shall have been previously made 
against any Defendant so summoned before him, for the Payment 
by Instalments or otherwise of any Debt or Damages recovered, and 
to malce any further or other Order, either for the Payment of the 
whole of such Debt or Damages and Costs forthwith, or by any 
Instalments, or in any other Manner as such Judge may thiuK 
reasonable and just. 

XCI. That in every Case where the Defendant in any suit Pmoer to 
brought or continued in tiie Court, or, as the Case may be in any casamiiie aind 
County Court, shall have been served with the Sununons to appear, ^Jljjf^^/- 
or shall personally appear at the Trial of the same, the Judge at n^ cava/. 
the Hearing of the Cause or at any Adjournment thereof, if Judg- 
ment shall be given against the Defendant, shall have the same 
Power and Authority of examining the Defendant and the Plaintiff 
and other Parties touching the several Things herein-before men- 
tioned, and of committing the Defendant to Prison, and of making 
an Order, as he might have and exercise under the Provisions here- 
in-before contained in case the Plaintiff had obtained a Summons 
for that Purpose after the Judgment obtained as herein-before 
mentioned. 

XCn. That whenever any Order of Commitment shall have been Modt of 
m^e as aforesaid, the Clerk of the Court shall issue, under^the Seal iifw.ng and 
of the Court, a Warrant of Commitment dkected to One of the ^^"^ ^f 
Bailiffs of the Court, who by such Warrant shall be empowered to (xmmitmmt. 
take the Body of the Person against whom such Order shall be 
made ; and in like Manner, whenever any Order of Commitment 
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shall have been made by the Judge of any County Court, the Clerk 
of such Court may issue under the Seal of the Court, a Warrant of 
Commitment directed to One of the Bailiff of the Court, who hy 
such Warrant shall be empowered to take the Body of the Persoa 
against whom such Order shall be made ; and all Constables and 
other Peace Officers witliin their several Jurisdictions shall aid in 
the Execution of every such Warrant ; and the Gaoler or Keeper of 
every Graol, House of Correction, and Prison mentioned in any such 
Order shall be boimd to receive and keep the Defendant therein 
until discharged under the Provisions of this Act, or otherwise by 
due Course of Law ; and no Protection, Order, or Certificate granted 
by any Court of Bankruptcy for the Belief of Insolvent Debtors 
shall be available to discharge any Defendant &om any Commit- 
ment under such last-mentioned Order. 

/mprt«>n. XCIII. That no Imprisonment under this Act shall in anywise 

o^Vate*^ *° operate as a Satisfaction or Extinguishment of the Debt or other 
^^factian Oause of Action on which a Judgment had been obtained, or pro- 
fmrtM Debt, tect the Defendant from being anew summoned and imprisoned for 
^- any new Fraud or other Default rendering him liable to be im- 

prisoned under this Act, or deprive the Plaintiff of any Bight to take 
out Execution against tiie Goods and Chattels of the Defendant, in 
the same Manner as if such Imprisonment had not taken place. 

How Execu' XCIV. That in all Cases where a Warrant of Execution shall 
hado^ofOie ^^^^ issued against the Goods and Chattels of any Party, or an 
Jurisdiction Order for his Commitment shall have been made under this Act» 
of the c&urt. and such Party or his Goods and Chattels shall be out of the Juris- 
diction of the Court, it shall be lawful for the Chief Bailiff of the 
Court to send such Warrant of Execution or of Commitment to the 
Clerk of any County Court constituted under the before-mentioned 
Act for the more easy Becovery of Small Debts and Demands in 
Englarid within the Jurisdiction of which such Party or his Groods 
and Chattels shall then be or be believed to be, with a Warrant 
thereto annexed, under the Hand of the Chief Bailiff and Seal of 
the Court holden under the Provisions of this Act, requiring Exe- 
cution of the same ; and the Clerk of the County Court to which 
the same shall be sent shall seal or ^tamp the same with the Seal 
of his Court, and issue the same to the High Bailiff of his Court ; 
and thereupon such Bailiff shall be authorized and required to act 
in all respects as if the original Warrant of Execution or Commit- 
ment had been directed to him by the Court of which he is the 
High Bailiff, and shall, within such Time as shall be specified in 
the Bules of Practice, return to the Chief Bailiff of the Court 
holden under the Provisions of this Act what he shall have done in 
the Execution of such Process ; and in case a Levy shall have been 
made shall, within such Time as shall be specified in the Bules of 
Practice, pay over all Monies received in pursuance of the Warrant 
to the Chief Bailiff of the Court holden imder the Provisions of this 
Act, retaining the Fees for Execution of the Process ; and where 
any Order of Commitment shall have been made, and the Person 
apprehended, he shall be forthwith conveyed, in Custody of the 
Bailiff or Officer apprehending him, to the Gaol or House of Cor- 
rection or other Prison of the Court within the Jurisdiction of which 
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he shall have been apprehended, and kept therein for the Time 
mentioned in the Warrant of Commitment, unless sooner discharged 
under the Provision of this Act ; and all Constables and other 
Peace Officers shall be aiding and assisting within their respective 
Districts in the £hcecution of such Warrant ; Provided always, that 
if such Party, or his Goods and Chattels, shall not be within the 
Jurisdietion of any County Court constituted under the before- 
mentioned Act, it shall be lawful for the Bailiff of the Court holden 
under the Provisions of this Act to apply to any Justice of the 
Peace acting for the County or Place in which such Party or his 
Goods and Chattels shall happen to be, and upon such Officer pro- 
ducing to such Justice such Warrant, and making Oath (which 
Oath such Justice is hereby empowered to administer) that the 
same has been dul)r issued out of the Court, and that the Person or 
Goods and Chattejp (as the Case may be) of such Person is or are 
not to be found within the Jurisdiction of the Court, but is or are 
believed by such Officer to be within the County or Place where 
such Justice acts, such Justice shall sign his Name on the Back of 
such Warrant, and thereupon such Bailiff shall have Power to take 
the Body or Goods and Chattels of such Person (as the Case may 
be) wheresoever the same shall be found within such County or 
Place, and deal forthwith, in like Manner as if the same had been 
taken within the Jurisdiction of the Court ; and all Constables and 
other Peace Officers are hereby required to be aiding, within their 
respective Jurisdictions, in tiie Execution of the Warrant so endorsed 
as aforesaid. 

XCV. That in all Cases where a Warrant of Execution shall H<nio Bxecu.' 
have issued against the Goods and Chattels of any Party, or an ^^o** ^ ^ 
Order for his Commitment shall have been made, imder the before- ^cvJrtway 
mentioned Act for the more easy Recovery of Small Debts and hthadymJOdn 
Demands in England, and such Party or his Gk>ods and Chattels ^ Jurisdic- 
shall be or be believed to be within the City of London or the *J^ "{ ^^ 
Liberties thereof; it shall be lawful for the High Bailiff of the ^'^''^' 
County Court from which such Warrant of Execution shall have 
issued, or by which such Order of Commitment shall have been 
made, to send such Warrant or Order to the Chief Bailiff of the 
Sheriffs Court, with a Warrant thereto annexed under the Hand 
of the High Bailiff and the Seal of the County Court from which 
the original Warrant or Order issued, requiring Execution of the 
same, and the Clerk of the Sheriffs Court shall seal or stamp the 
same with the Seal of the Court holden under the Provisions of 
this Act, and shall issue the same to the Chief Bailiff of the 
Court ; and thereupon such Chief Bailiff shall be authorized and 
required to act in all respects as if the original Warrant of Execu- 
tion or Order of Commitment had been directed to him by the 
Court holden under the Authority of this Act, and shall, within 
such Time as shall be specified in the Bules of Practice, return 
to the High Bailiff of the County Court from which the same 
originally issued what he shall have done in the Execution of such 
Process ; and in case a Levy shall have been mtide shall, within 
such Time as shall be specified in the Bules of Practice, pay over 
all Monies received ir^ pursuance of the Warrant to the High 
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Bailiff of the Comt from which the same Bhall haTe originallj 
iadoed, retaining the Fees for Execution of the Process ; and where 
any Order of Commitm^it shall haTe been made, and the Person 
apprehended mentioned in soch Order shall be within the City 
of London or the Liberties thereof he shall be forthwith conyeyed 
in the Custody of the Bailiff or Officer apprehending him to some 
Gaol, Honae of Correction, or other l4i8on withm the City of 
London or the Liberties thereof, and kept therein for the Time 
mentioned in the Warrant of Commitment, nnleas sooner dis- 
ebarged under the Provisions of the before-mentioned Act for the 
BeeoTery of Small Debts and Demands in EngUmd, or nnder any 
Act altering or amending the same. 

^^ to XCYI. That if it shall at any Time appear to the Satisfaction 

i;^^^ of the Judge, by the Oath or Affirmation of any Person, or othei^ 
turn in cer- vi^e, that any Defendant is nnable, from Sickness or other snffi- 
tain Cate*. cient Cause, to pay and discharge tiie Debt or Damages reooyered 
against him, or any Instalment thereof ordered to be paid as afore- 
said, it shall be lawful for the Judge, in Lis Discretion, to suspend 
or stay any Judgment, Order, or Execution given, made, or issued in 
such Action, for such Time and on such Tenns as the Judge shall 
think fit, and so from Time to Time, until it shall appear, by the like 
Proof as aforesaid, that such temponury Cause of Disability has ceased. 

S^^*^ XCVn. That no Sale of any Goods which shall be taken in 
Good? tate» Execution as aforesaid shall be made until after the End of Five 
in ExecutUm. Days at least next following the Day on which such Groods sh^ have 
been so taken, unless such Goods be of a perishable Nature, or 
upon the Bequest in Writing of the Party whose Goods shall have 
been taken ; and until such Sale the Groods shall be deposited by 
the Bailiff in some fit Place, or they may remain in the Custody of 
a fit Person approved by the Chief Bailifi^ to be put in possession 
by the Bailiff; and it sliall be lawful for the Chief Bailifi; fiom 
Time to Time as he shall think proper, to appoint such aud so 
many Persons for keeping Possession, And so many Sworn Brokers 
and Appraisers, for the Purpose of selling or valuing any Goods, 
Chattels, or Effects taken in Execution under this Act, as shall 
appear to him to be necessary, and to direct Security to be taken 
from each of them for such Sum and in such Manner as he shall 
think fit, for the faithful Performance of their Duties without 
Injury or Oppression ; and the Judge or Chief Bailiff may dismiss 
any Person, Broker, or Appraiser so appointed ; and no Goods 
taken in Execution under this Act shall be sold for the Purpose of 
satisfying the Warrant of Execution, except by One of the Brokers 
or Appraisers so appointed ; and the Brokers or Appraisers so ap- 
pointed shall be entitled to have, out of tlie Produce of the Goodfi 
so distrained or sold. Sixpence ip the Pound on the Value of the 
Goods for the Appraisement thereof whether by One Broker or 
more, over and above the Stamp Duty, and for Advertisements, 
Catalogues, Sale, and Commission, and Delivery of Goods, One 
Shilling in the Pound on the net Produce of the Sale. 

As to the XCVin. That so much of an Act passed in the Eiglith Year of 

Liaijility of the Keign of Queen Anne, intituled An Act for the better Security 
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of RentSt and to prevent Frauds committed by Tenants, as relates to Goods taken 
tne Liability of Goods taken by virtue of any Execution, shall not »*» Hasecution 
be deemed to apply to Goods taken in Execution under the ^^^^ i» 
Process of the Court ; but tiie Landlord of any TeAement in which * 

any such Goods shall be so taken shall be entitled, by any Writing ^J^^ 
under his Hand or under the Hand of his A^ent, to bp delivered to certain KtnU 
the Bailiff or OfiRcer making the Levy (which Writing shall state in airear, 
the Amount of the Bent claimed to be in arrear and unpaid, and 
the Time for and in respect of which such Bent is claimed to be 
due, in like Manner as is required by Law in Cases of ordinary 
Distress for Bent,) to claim the Bent so in arrear and unpaid, not 
exceeding the Bent of Four Weeks where the Tenement is let by 
the Week, and not exceeding the Bent accruing due in Two 
Terms of Payment where the Tenement is let for any other Term BaiUffs 
less than a Year, and not exceeding in any Case the Bent accruing making 
due in One Year ; and in case of any such Claim being so made the ^'f «« may 
BaUiff or Officer making the Levy shall distrain a^ well for the rJ!^^'^'^ 
Amount of the Bent so claimed and the Costs of such additional cotu. 
Distress as for the Amount of Money and Costs for which the 
Warrant of Execution issued under this Act, and shall not proceed 
to sell the same or any Part thereof within Five Days next after 
such Distress taken ; and for every such additional Distress for 
Bent in arrear the Bailiff of the Court shall be entitled to have, 
88 tiie Costs of the Distress, instead of the Fees allowed by 
this Act for - making such Distress and keeping Possession thereof, 
the Fees allowed bv an Act passed in the Fifty-seventh Year 
of the Beign of King George the Third, intituled An Act to Bailiff en- 
regulate the Costs of Distresses levied for the Payment of smaU ^H!*^J^ 
Rents ; and if any Beplevin be made of the Goods so distrained, gfj^ ^^ 
so much of the Gt>od8 taken under the said Warrant of Execution in certain ' 
shall be sold as will satisfy the Money and Costs for which the Cases, 
said Warrant issued, and the Costs of the Sale, and the Surplus 
of such Sale, and the Goods so distrained, shall be returned as 
in other Cases of Distress for Bent and Beplevin thereof ; but no 
Execution Creditor under this Act shall be satisfied his Debts out 
of the Proceeds of such Execution and Distress, or Execution only, 
where the Tenant shall replevy, until the Landlord, who shall 
confbrm to the Provisions of this Act, shall have been paid the 
Bent in arrear for the Period herein-before mentioned. 

XCIX. That no Judgment or Execution shall be stayed, delayed, m Execution 
or reversed upon or by any Writ of Error or Supersedeas thereon shall be 
to be sued for the reversing of any Judgment given in the Court. 'wr^? 

C. That in or upon every Warrant of Execution issued against Error. 
the Goods and Chattels of any Person whomsoever the Clerk of Eoieciition to 
the Court shall cause to be inserted or endorsed the Sum of Money he superseded 
and Costs adjudged, with the Sums allowed by this Act, as ^^^^"^ 
increased Costs for the Execution of such Warrant ; and if the ^bttj. 
Party against whom such Execution shall be issued shall, before 
an actual Sale of the Goods and Chattels, pay or cause to be paid 
or tendered unto the Clerk of the Court, or of any other Court out 
of which such Warrant of Execution has issued, or to the Bailiff 
holding the Warrant of Execution, such Sum of Money and Costs 
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as aforesaid, or such Part thereof as the Person entitled theretinto 
shall agree to accept, in fall of his Debt or Damages and Costs, 
together with the Fees herein directed to be paid, the Execution 
shall be superseded, and the Groods and Chattels of the said Party 
shall be discharged and set at liberty. 

CI. That any Person imprisoned under this Act who shall have 
paid or satisfied the Debt or Demand, or the Instalments thereof 
payable, and Costs, remaining due at the Time of the Order of 
Imprisonment being made, together with the Costs of obtaining such 
Order, and all subsequent Costs, shall be discharged out of Costody, 
upon the Certificate of such Payment or Satisfaction, signed by the 
Clerk of the Court, by Leave of the Judge. 

CII. That the Clerk of the Court shall cause a Note of all 
Plaints and Summonses, and of all Orders, and of all Judgments 
and Executions, and Returns thereto, and of all Fines, and of all 
other Proceedings of the Court, to be fairly entered ^m Time to 
Time in a Book belonging to the Court, which shall be kept at the 
Office of the Court ; and such Entries in the said Book, or a Copy 
tiiereof, bearing the Seal of the Court, and purporting to be signed 
and certified as a true Copy by the Clerk of the Court, shall at all 
Times be admitted in all Courts and Places whatsoerer as 
Evidence of such Entries, and of the Proceeding referred to by 
such Entry or Entries, mid of the Begnlarity of such Proceeding, 
without any farther Proof. 

cm. Suitors' Money unclaimed in Six Years to go to General 
Fund, 

Ciy. That if any Person shall wilfully insult the Judge, or any 
Juror, or any Bailiff, Clerk, or Officer of the Court for the Time 
being, during his Sitting or Attendance in Courts or in going to or 
returning from the Court, or shall wilfully interrupt the Proceed- 
ings of the Court, or otherwise misbehave in Court, it shall be 
lawful for any Bailiff or Officer of the Cowt, with or without the 
Assistance of any other Person, by the Order of the Judge, to take 
such Offender into Custody, and to detain him until the rising of 
the Court ; and the Judge shall be empowered, if he think fi^ hjj 
a Warrant under hib Hand, and sealed with the Seal of the Court, 
to commit any such Offender to any Prison to which he has Power 
to commit Offenders under this Act, for any Time not exceeding 
Seven Days, or to impose upon any such Offender a Fine not 
exceeding Five Pounds for every such Offence, and in default of 
Payment thereof to commit the Offender to any such Prison as 
aforesaid for any Time not exceeding Seven Days, unless the said 
Fine be so'oner paid. 

CV. That if any Officer or Bailiff of the Court shall be assaulted 
while in Execution of his Duty, or if any Bescue shall be made, or 
attempted to be made, of any Goods levied under Process of the 
Court, the Person so offending shall be liable to a Fine not exceed- 
ing Five Pounds, to be recovered by Order of the Court or before a 
Justice of the Peace, as herein-after provided ; and it shall be law- 
ful for the Bailiff of the Court, or any Peace Officer, in any eaoh 
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Oase to take the Offender into Costody (with or withont Warrant), 
«and bring him before such Court or Justice accordingly. 

CVI. That in case any Bailiff of the Court who shall be em- BaUiffi 
ployed to levy any Execution against Gk>od8 and Chattels shall, by **^|^^, 
Weglect or Connivance or Omission, lose the Opportunity of levying ^f^l^JJ^ 
any such Execution, then, upon Complaint of the Party aggrievea and NeglZ' 
by reason of such Neglect, Connivance, or Omission, (and the Fact to levy Exe- 
alleged being proved to the Satisfaction of the Court, on the Oath ^^ion, 
of any credible Witness,) the Judge shall order such Bailiff to pay 
such Damages as it shall appear that the Plaintiff has sustained 
thereby, not exceeding in any Case the Sum of Money for which 
the said Execution issued ; and the BaUiff shall be liable thereto, 
and upon Demand made thereof, and on his Refusal so to payand 
satisfy the same. Payment thereof shall be enforced by such Ways 
and Means as are herein provided for enforcing a Judgment re- 
covered in the Court. 

CVII. That if any Clerk, Bailiff, or OflBcer of the Court, actmg Benudiet 
under Colour or Pretence of the Process of the Court, shall be ^J^*.***^ 
charged with Extortion or Misconduct, or with not duly paying or Bailiff^nd 
accounting for any Money levied by him under the Authority of other officers 
this Act, it shall be lawful for the Judge to inquire into such /<»• -M^tcon- 
Matter in a summary Way, and for that Purpose to summon and ^^*' 
enforce the Attendfmce of all necessary Parties, in like Manner as 
the Attendance of Witnesses in any Case may be enforced, and to 
make such Order thereupon for the Repayment of any Money 
extorted or for the due Payment of any Money so levied as afore- 
said, and for the Payment of such Damages and Costs, as he shidl 
think just, and also, if he shall think fit, to impose such Fine upon 
the Clerk, Bailiff, or Officer, not exceeding Ten Pounds for each 
Offence, as he shall deem adequate ; and in default of Payment of 
any Money so ordered to be paid. Payment of the same ihay be 
enforced by such Ways and Means as are herein provided for en- 
forcing a Judgment recovered in the Court. 

CVIII. That every Treasurer, Clerk, Bailiff, or other Officer PendUyon 
employed in putting this Act or any of the Powers thereof in ^^'j/^ 
execution, who shaU wllfuUy and corruptly exact, take, or accept benVlM thote 
any Fee or Reward whatsoever, other than and except such Fees allowed. 
as are or shall be appointed and allowed respectively as aforesaid, 
for or on account of anything done or to be done by virtue of this 
Act or on any account whatsoever relative to putting this Act into 
execution, shall, upon Proof thereof before the Court, be for ever 
incapable of serving or being employed under this Act in any 
Office of Profit or Emolument, and shall also be liable for Damages 
-as herein provided. 

CIX. That if any Claim shall be made to or in respect of any Cfiaimt <u to 
Qooda or Chattels taken in Execution under the Process of the ^foods taken 
Court, or in respect of the Proceeds or Value thereof, by any Land- ^£*^SlS2J! 
lord for Rent, or by any Person not being the Party against whom catedin 
such Process has issued, it diall be lawful for the Clerk of the Court. 
Court, upon Application of the Officer charged with the Execution 
of such Process, as well before as after 'any Action brought against 
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such Officer, to issue a Summons callmg before the Court as well 
the Party issuing such Process as the Party making such Claim ; 
and thereupon any Action which shall have been brought in any 
of Her Majesty's Superior Courts of Becord, or in any local or 
inferior Court, in respect of such Claim, shall be stayed ; and the 
Court in which such Action shall have been brought, or any Judge 
thereof^ on Proof of the Issue of such Summons, and that the 
Goods and Chattels were so taken in Execution, may order the 
Party bringing such Action to pay the Costs of all Proceedings 
had upon such Action after the Issue of such Summons out of the 
Court holden under the Provisions of this Act ; and the Judge of 
the Court shall adjudicate upon such Claim, and make such Order 
between the Parties in respect thereof, and of the Costs of the Pro- 
ceedings, as to him shall seem fit ; and such Order shall be eD>- 
forced in like Manner as any Order made in any Suit brought in 
such Court. 

Actiont qf CX. That all Actions of Replevin in Cases of Distress for Rent 
Beplnin jn arrear, or Damage faisant, made within the Jurisdiction of the 
^Smu^ in OourU may be brought in the Court without Writ. 

w^tkauS^ -CXI. That in case either Party to any such Action or Replevin 

^riL sh&il declare to the Court that the Title to any corporeal or incor- 

poreal Hereditaments, or to any Leasehold Premises, or to any 
Bow ActioM Tithe, Toll, Market, Fair, or Franchise, or to the whole or any 
qfBeplevin "Pojct of the Distress, is in question, or that the Rent or Damage in 
^J2J^^ respect of which the Distress shall have been taken is more than 
the Sum of Fifty Pounds, and shall become bound, with Two 
sufficient Sureties, to be approved by tlie Clerk of the Court, in 
such Sums as to the Judge shall seem reasonable, regard being had 
to the Nature of the Claim and the alleged Value or Amount of 
the Property in dispute, or of the Rent or Damage, to prosecute 
the Suit with Effisct and without Delay, and to prove before the 
Court by which such Suit shall be tried that such Title as afore- 
said is in dispute between the Parties, or that there was Ground for 
believing that the said Rent or Damage was more than Fifty Pounds, 
then, and not otherwise, the Action may be removed before any 
Court competent to try the same. 

PoneuUm pf CXII. That when and so soon as the Term and Interest of the 
tmall Tene- Tenant of any House, Land, or other corporeal Hereditament, 
berwo^ed 8^*^^*® either in the whole or in part within the Jurisdiction of the 
by Plaint in Court, where the Value of the Premises or the Rent payable in 
the Court, respect of such Tenancy did not exceed the Sum of Fifty Pounds 
by the Year, and upon which no Fine shall have been paid, shall 
have ended, or shall have been duly determined by a legal Notice 
to quit, and such Tenant, or, if such Tenant do not actually occupy 
the Premises, or occupy only a Part thereof, any Person by whom 
the same or any Part thereof shall be then actually occupied shall 
neglect or refuse to quit and deliver up Possession of the Premises 
or of such Part thereof respectively, it shall be lawful for the Land- 
lord or his Agent to enter a Plaint in the Court, and thereupon a 
Summons shall issue to the Person so neglecting or refusing ; and 
If Tenant, if the Tenant or Occupier shall not thereupon appear at the Time 
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and Place appointed, and show Cause to the contrary, and shall <fec., neglect 
still neglect or refuse to deliver up Possession of the Premises, or 'o appear, or 
such Part thereof of which he is then in possession, to the said XS^''* 
Landlord or his Agent, it shall be lawful for such Landlord or judge may, 
Afteni to give to the Court Proof of the holding and of the End or on Proof (^ 
other Determination of the Tenancy, with the Time or Manner ^^^^ ^ 
thereof, and, where the Title of the Landlord has accrued since SJS'o^' 
the letting of the Premises, the Bight by which he claims the warrant to 
Possession ; and upon Proof of the Service of the Summons, and of enforce ttie 
the Neglect or Kefiisal of the Tenant or Occupier, as the Case *■*"*• 
may be, it shall be lawful for the Judge to issue a Warrant under 
the Seal of the Court to any Bailiff of the Court, requiring and 
authorizing him, within a Period to be therein named, not less than 
Seven or more than.Ten clear Days from the Date of such Warranty 
to give Possession of the Premises to such Landlord or Agent, and 
to levy upon the Goods and Chattels of the Person or Persons 
so holding over, in the same Manner as upon a Judgment obtained 
in the Court, such Sum of Money as shall be ordered by the Court 
to be paid to the Landlord for his Costs occasioned by such holding 
over as aforesaid ; and such Warrant shall be a sufficient Warrant 
to the said Bailifif to enter upon the Premises, with such Assistants 
as he shall deem necessary, and to give Possession accordingly, 
and to make such Levy as aforesaid : Provided always, that Entry 
upon any such Warrant shall not be made on a Sunday, Good 
Friday, or Christmas Day, or at any Time except between the 
Hours of Nine in the Morning and Four in the Afternoon ; provided 
also, that nothing herein contained shall be deemed to protect any 
Person by whom any such Warrant shall be sued out of the Court 
from any Action wmch may be brought against him b^ any such 
Tenant or Occupier for or in respect of such Entry and takmg Posses- 
sion, where such Person had not, at the Time of suing out the same 
as aforesaid, lawful Bight to the Possession of the same Premises. 

CXIII. That such Summons as last aforesaid may be served me Manner 
either personally or by leaving the same with some Person being in »« which swh 
and apparently residing at the Place of Abode of the Person or ^^'^JJ"* 
Persons so holding over as aforesaid ; provided that if the Person terved, 
or Persons so holding over, or any or either of them, cannot be 
found, and the Place of Abode of such Person or Persons diall 
either not be known, or Admission thereto cannot be obtained for 
serving such Summons, the posting of the said Summons on some 
conspicuous Part of the Premises so held over shall be deemed to 
be good Service upon such Person or Persons respectively. 

CXIV. That it shall not be lawful to bring any Action or Prose- Judges, 
cution against the Judge or against the Clerk of the Court by ^^^V^2i> 
whom such Warrant as aforesaid shall have been issued, or against ^|i^^iJ|^ on 
any Bailiff or other Person by whom such Warrant maybe executed account qf 
or Siunmons affixed, for issuing such Warrant or executing the same Proceedings 
respectively, or affixing such Summons, by reason that the Person *****"• 
by whom the same shall be sued out had not lawful Bight to the 
Possession of the Premises. 

CXV. That where the Landlord, at the Time of applying for Where Land- 
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such Warrant as aforesaid, had lawful Bight to the Posaession of the 
Premises, or of the Part thereof so held oyer as aforesaid, neither 
the said Landlord nor his Agent, nor any other Person acting in his 
Behalf^ shall he deemed to he a Trespasser hy reason merely of any 
Irregularity or Informality in the Mode of proceeding for ohtaining 
Possession under the Authority of this Act, out the Party aggrieved 
miay, if he think fit, hring an Action on the Case for such Irrega- 
larily or Informality, in which the Damage alleged to he sustained 
therehy shall he specially laid, and may recover full Satisfaction 
for such special Damage, with Costs of Suit ; provided that if the 
special Dam^e so laid he not proved the Defendant shaU be 
entitled to a Verdict, and that if proved, but assessed by the Jury 
at any Siun not exceeding Five Shillings, the Plaintiff shall recover 
no more Costs than Damages, imless the Judge before whom the 
Trial shall have been holden shall certify that, in his Opinion, full 
Costs ought to be allowed. 

OXVI. That in every Case in which the Person by whom any 
such Warrant shall be sued out of the Court had not at the Time of 
suing out the same lawful Eight to the Possession of the Premises, 
the suing out of any such Warrant as last aforesaid shall be deemed 
a Trespass by him against the Tenant or Occupier of the Premises, 
although no Entry shall be made by virtue of the Warrant ; and in 
case any such Tenant or Occupier will become bound with Two 
sufficient Sureties, to be approved by the Clerk of the Court, in 
such Sum as to the Judge shall seem reasonable, regard being had 
to the Value of the Premises, and to the prol^ble Cost of such 
Action, to sue the Person by whom such Warrant was sued out 
with Effect and without Delay, and to pay all the Costs of the 
Proceeding in such Action in case a Yermct shall pass for the 
Defendant, or the Plaintiff shall discontinue or not prosecute his 
Action, or become nonsuit therein. Execution upon the Warrant 
shall be stayed until Judgment Bhsll have been given in such 
Action of Trespass, and if upon the Trial of such Action of Tres- 
pass a Verdict shall pass for the Plaintiff such Verdict and Judge- 
ment thereupon shall supersede the said Warrant. 

Proceedings CXVII. That every Bond given on the Removal of any Action 
on the Bond out of the Court, or upon staying the Execution of any such 
mnunt^ Warrant of Possession as aforesaid, or on moving for a new Trial, 
Possession, or to set aside a Verdict, Judgment, or Nonsuitj shall be made to 
(te. the other Party to the Action at the Costs of such other Party, and 

shall be approved by the Judge and attested under the Seal of the 
Court ; and if the Bond so taken be forfeited, or if, upon the Pro- 
ceeding for securing which such Bond was given, the Judge before 
whom such Proceeding shall be had shall not certify upon the 
Becord in Court that the Condition of the Bond hath been nilfilled, 
the Party to whom the Bond shall have been so made may bring 
an Action of Debt, and recover thereon : Provided always, that the 
Court in which such Action as last aforesaid shall be brought may, 
by a Bule of Court, give such Belief to the Parties liable upon such 
Bond as may be agreeable to Justice and Beason, and such Bule 
shall have the Natoe and Effect of a Defeazance to such Bond. 
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OXVIII. That all ActionB and Proceedings which before the Concurrent 
Commencement of this Act might have been brought in any of •'JSj*^^*'^ 
Her Majesty's Superior Courts of Kecord where the .Plaintiff J^ ^j^^^ 
dwells more than Twenty Miles from the Defendant, or where any 
Officer of the Court holden under the Provisions of this Act shall 
be a Party, except in respect of any Claim to any Goods and 
Chattels taken in Execution of the Process of the Court, or the 
Proceeds or Value thereof, may be brought and determined in any 
such Superior Court, at the Election of the Party suing or proceed- 
ing, as if this Act had not been passed. 

CXIX. That if any Action shall be commenced after the Com- As to Actions 
mencement of this Act in any of Her Majesty's Superior Courts of ^»^^tfor 
Record, for any Cause other than those lastly herein-before sped- i^^J^^ 
fied, for which a Plaint might have been entered in the Court owrts. 
holden under the Provisions of this Act, and a Verdict shall be 
found for the Plaintiff for a Sum not more than Fifty Pounds if the 
said Action is founded on Contract, or less than Five Pounds if it 
be founded on Tort, the said Plaintiff shall have Judgment to 
recover such Sum only, and no Costs; and if a Verdict shall not be 
found for the Plaintiff, the Defendant shall be entitled to his Costs 
as between Attorney and Client, unless in either Case the Judge 
who shall try the Cause shall certify on the Back of the Record 
that the Action was fit to be brought in such Superior Court 

CXX. That if in any Action commenced after the passing of this Ptaintijurs 
Act in any of Her Majesty's Superior Courts of Record, in Cove- JJ??"''^. *" 
nant, Debt, Detinue, or Assumpsit, not being an Action for Breach couHs^Smiu 
of Promise of Marriage, the Plaintiff shall recover a Sum less than ies$ than 201. 
Twenty Pounds, or if in any Action commenced after the passing »» Actions of 
of this Act in any of Her Majesty's Superior Courts of Record, in ^^^^, 
Trespass, Trover, or Case, not being an Action for Malicious Pro- qf j\,rt, over 
secution, or for I^bel, or for Slander, or for Criminal Conversation, whicK the 
or for Seduction, the Plaintiff shall recover a Sinn less than Five ^^'J^^ 
Poimds, the Plaintiff shall have Judgment to recover such Sum ^jJ^wK^on 
only, and no Costs, except in the Cases herein-after provided, and to have no ' 
except in the Case of a Judgment by Default, and it shall not be Ootts, 
necessary to enter any Suggestion on the Record to deprive such 
Plaintiff of Costs, nor shall any such Plaintiff be entitled to Costs 
by reason of any Privilege as Attorney or Officer of such Court or 
otherwise. 

CXXI. Provided always. That if the Plaintiff shall in any such •'w^e at the 
Action as aforesaid recover a Sum less than the Sum in that Behalf f^^*^"*^ 
herein-before mentioned, by Verdict, and the Judge or other pre- entituthe 
Biding Officer before whom such Verdict shall be obtained shall Flaintiff to 
forthwith certify on the Back of the Record that it appeared to him ^**»- 
at the Trial that the Cause of Action was One for which a Plaint 
could not have been entered in the Slieriff s Court, or that it ap- 
peared to him at the Trial that there was a sufficient Reason for 
bringing the said Action in the Court in which the said Action was 
brought, the Plaintiff in such Case shall have the same Judgment 
to recover his Costs that he would have had if this Act had not 
been passed. 
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iftkt Court . GXXII. Provided also, that if in any such Action, whether there 
""ckLi^^ be a Verdict in such Action or not. the Plaintiff shall make it ap- 
mafajon* P®*^ *® *^® Satisfaction of the Court in which such. Action was 
Order, tht brought, or to the Satisfaction of a Judge at Chambers, upon Sum- 
Pjamtiff to mons, that the said Action was brought for a Cause in which con- 
to»e Cotu, current Jurisdiction is given to the Superior Courts by this Act, or 
for which no Plaint could have been entered in the Court, or that 
the said Cause was removed from a County Court by Certiorari, 
then and in such Case the Court in which the said Action is 
brought, or the said Judge at Chambers, may thereupon, by Rule 
or Order, direct that the Plaintiff shall recover his Costs, and there- 
upon the Plaintiff shall have the same Judgment to recover his 
Costs that he would have had if this Act had not been passed. 

CXXIII. PenaUies and CosU to he recovered hejwe a Justice and 
levied by Distress, 

CXXIV. In default of Security, Offender may he detained tiU 
Return of Warrant of Distress, 

CXXV. In default of Distress Offender ma§ he committed, 

CXXVI. Penalties not othenmse applied to he paid into Oeneral 
Fund, 

CXXVII. Justices may proceed by Summons in the Recovery of 
Penalties, 

CXXVin. Form of Conviction. 

Proceedinpt CXXIX. That no Order, Verdict, or Judgment, or other Pro- 
y^* *J**'*^. ceeding, made concerning any of the Matters aforesaid, shall be 
yl^ ^ quashed or vacated for Want of Form. 

CXXX. Distress not unlawful for Want of Form, 

Limitation CXXXI. That for the Protection of Persons acting in the Exe- 

0^ Actioru cntion of tliis Act all Actions and Prosecutions to be commenced 

for Procud-^ against any Person for anything done in pursuance of this Act 

^^ianoflhi* shall be laid and tried in the County where the Fact was com- 

Act, mitted, and shall be commenced within Three Months after the 

Fact committed and not afterwards or otherwise ; and Notice in 

Writing of such Action, and of the Cause thereof shall be given to 

the Defendant One Month at least before the Commencement of 

the Action ; and no Plaintiff shall recover in any such Action if 

Tender of sufficient Amends shall have been made before such 

Action brought, or if after Action brought a sufficient Sum of 

Money shall have been paid into Court with Costs, by or on behalf 

of the Defendant. 

JvuAffti may CXXXII. That it shall be lawAil for any Judge of any of Her 

hear Applv- Majesty's Superior Courts of Common Law at Westminster, as well 

^rits'(f^ in Term Time as in Vacation, to hear and determine Applications 

Prokibitim, for Writs of Prohibition directed to the Judge of the Court holden 

either in under the Provisions of this Act, and to make such Rules or Orders 

TteTwortn fQj. ^j^^ issuing of such Writ« as might have been made by the 

°^^^°^* Court ; and all such Rules or Orders so made by any such Judge shall 

have the same Force and Effect as Rules of Court for such Pur^ 

poses now have, and such Writs shall be issued by virtue of such 
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Rules or Orders as well in Term Time as in Yacation : Provided 
always, that any Rule or Order made by any such Judge, or any 
Writ issued by virtue thereof, may be discharged or varied or set 
aside by such Judge, or any other such Judge, or by the Court, on 
Application made thereto by any Party dissatisfied with such Bule 
or Order. 

GXXXIII. That all Affidavits to be used in the Court shall and before' u-Aom 
may be sworn before a Judge of the Court or any County Court, or Ajgidaviu 
any Master Extraordinary in Chancery, or Commissioner for taking """V ^ 
Affidavits in any of the Superior Courts of Westminster, or before *"'*"^' 
a Magistrate of the Coimty, City, Town, or Place where any such 
Affidavit may be sworn. 

CXXXI V. That if any Person shall bring any Suit in any of Her j?br tht Pro- 
Majesty's Superior Courts of Record in respect of any Grievance tectum of 
committed by any Clerk, Bailiff, or Officer of the Court holden ^^J,!f 
under the Provisions of this Act, under Colour or Pretence of the 
Process of the Court, and the Jury, upon the Trial of tlie Action, 
shall not find greater Damages than the Sum of Fifty Pounds, no 
Costs shall be awarded to the Plaintiff in such Action, unless the 
Judge shall certify in Court, upon the Back of the Record, that the 
Action was fit to be brought in such Superior Court. 

CXXXV. Act not to affect Court of Hustings or Lord Mayor^s 
Court, 

CXXXVI. That in construing this Act the Word " Person " interpretO' 
shall be understood to mean a Body Politic, Corporate, or Col- tion qf 
legiate as well as an Individual ; and the Words "Mayor, Aldermen, ^^"^'* 
and Commons " shall be understood to mean the Mayor, Aldermen, 
and Commons of the City of London in Common Council assem- 
bled ; and the Words " the Court " shall be understood to mean the 
Sheriff's Court holden under the Provisions and for the Purposes of 
this Act ; and the Term ** Landlord " shall be imderstood to mean 
the Person entitled to the immediate Reversion of the Lands, or, if 
the Property be holden in Joint Tenancy, Coparcenary, or Tenancy 
in Common, shall be understood to mean any One of the Persons 
entitled to such Reversion ; and the Word " Clerk " shall be under- 
stood to mean "Chief Clerk;" and the Words "Attorney at Law" 
shall be understood to include a Solicitor in any Court of Equity ; 
and the Word " Agent *' shall be understood to mean any Person 
usually employed by the Landlord in the letting of Lands, or in the 
Collection of the Rents thereof, or specially authorized to act in 
any particular Matter by Writing under the Hand of such Land- 
lord; and the Word" Bailiff" shall be understood to include Chief 
Bailiff; unless in any of these Cases there be something in the 
Context inconsistent with such Meaning. 

OXXXVII. Expenses of Act. 

CXXXVIII. That in citing this Act in other Acts of Parlia- short Titu. 
ment, and in legal Instioiments and other Proceedings, it shall be 
sufficient to use the Expression " The London (City) Small Debts 
Extension Act, 1852." 

CXXXIX. Commencement of Act, 
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The SCHEDULE to which the foregoing Act refers. 



N.B. — In Gases within the ordinary Jurisdiction of the Court tiie 
undermentioned Poundage and Fees are to be taken; but 
where the Sum demanded is above Twenty Pounds the 
Poimdage is to be taken on Tw'enty Pounds only. AH 
Fractions of a Pound for the Purpose of calculating tho 
Poundage shall be treated as an entire Pound. 
For every Summons, Sevenpence in the Pound on lite Amount of 
the Demand. 

For every Application for a Summons out of the District, Three- 
pence in the Pound on the Amount of the Demand. This Sum to 
mclude every Fee for such Application. 

Notice. — No other Fee whatever is to be taken on the Entry 
of a Plaint, except for Service by the High Bailiff, and foir 
Affidavit of Service out of the District. 

For every Hearing without a Jury, Twenty-six P^ice in the 
Pound on the Amoimt of the Demand. 

For every Hearing with a Jury, Thirty-eight Pence in the Pound 
on the Amoimt of the Demand. 

Judgments by Consent, under Sections 59 and 60, and Judg- 
ments upon Applications in the Nature of Sci. fa., to be charged 
the same Fee as on the Hearing of a Cause without a Jury. 

Notice. — No other Fee whatever is to be taken for the Hearing 
or Trial of a Cause, except for the Service of the Order by 
the High Bailiff. 

For every Subpoena (each Witness), Two Shillings, without refer- 
ence to the Amount of the Demand. 

For entering and giving Notice of a special Defence, Eighteen- 
pence, without reference to the Amount of the Demand. 

For any Adjournment of a Cause or other Matter to anothet* 
Court, at tlie Request of either Party, Threepence in the Pound on 
tile Amount of the Demand* 

For paying Money into or out of Court, whether before or after 
Judgment, on each Payment not exceeding Ten Shillings, One 
Penny ; and on each Payment above Ten Shillings, Twopence in 
the Pound on the Amount of the Payment. 

For Notice to be given by pre-paid Post Letter to Plaintiff of 
every Payment whatever made into Court, Twopence, without refer- 
ence to the Amount of the Payment. Out of this Fee the Postage 
of such Letter is to be paid by the Clerk. 

For issuing any Wai-rant, Attachment, or Execution, Twopence 
in the Pound on the Amount for which such Warrant, Attachment, 
or Execution issues. 

For taking Recognizance, Bond, or Security for Costs, Fourpence 
in the Pound on the Amount of the Demand. 
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FoT inqtdring into Sufficiency of Sureties, Sixpence in the Pound 
on the Ainount of the Demand. 

For Application for new Trial, or to set aside Proceedings, Six- 
pence in the Pound on the Amount of the Demand. 

For every Summons for Commitment under Section 88, Sixpence 
in the Pound on the Amount of the original Demand then remain- 
ing due. 

For every Hearing of the Matters mentioned in such Summons 
for Commitment, One Shilling in the Pound on the Amount last 
aforesaid. 

Notice. — ^No other Fees than the above to be taken on any ac- 
count whatever, except the High Bailiffs Fees for Service. 
No Application to the Court is to be charged with a Fee, 
, except those above mentioned. No Increase of Fees shall h& 

made by reason of there being more than One Plaintiff or 
Defendant. 

High Bailiff's Fees. 

For serving every Summons, Order, or Subpoena, within Two 
Miles of the Court House, One Penny in the Poimd on the Amount 
of the Demand, except for the Service of a Summons under Section 
88, when the Poundage is to be calculated on the Amount of the 
original Demand then remaining due. 

For such Service, if beyond Two Miles, then extra for every ad- 
ditional Mile Sixpence, without reference to the Amoimt of the 
Demand. 

For Affidavit of Service of Summons out of the Jurisdiction, One 
Shilling, without reference to the Amount of the Demand. 

For Execution of every Warrant or Attachment against the 
Goods or Body, within Two Miles of the Court House, One Shilling 
in the Pound on the Amount for which such Warrant or Attach- 
ment issues. 

For such Execution, if beyond Two Miles, then extra for every 
additional Mile Sixpence, without reference to the Amoimt ioT 
which such Warrant or Attachment issues. 

For keeping' Possession of Goods till Sale, per Day, (including 
Expenses of Removal, Storage of Goods, and aU other Expenses 
whatever,) not exceeding Five Days, Sixpence in the Pound on the 
Amount for which the Execution issues. [This, however, does not 
apply to Cases of Interpleader, in which the Costs and Expenses 
01 Possession are in the Discretion of the Judge.] 

For carrying every Delinquent to Prison, including all Expenses 
and Assistance, One Shilling per Mile, without reference to the 
Amount mentioned in the Warrant. 

For issuing Warrant to Clerk of another Court, Two Shillings 
and Sixpence, without reference to the Amount mentioned in the 
Warrant. 

N.B. — ^Where the Plaintiff recovers less than the Amount of 
his Claim, so as to reduce the Scale of Costs, the Plaintiff to 
pay the Difference. 

The several Fees payable on Proceedings in Replevin to be re- 
gulated on the above Scale by the Amount distrained for, and on 
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Proceedings for the Becovety of Tenements by the yearly Bent or 
Value of the Tenement sought to be recovered, but in neither 
Case to exceed the Fees payable on a Demand of Twenty Pounds. 

In Gases of extraordinary Jurisdiction given to the Court by the 
Consent of Parties to the Trial of Questions under Section 4, the 
Poundage shall be taken in every such Case on, the sum of Fifty 
Pounds. 

In Cases of Interpleader, the Summons is to be issued to the 
High Bailiff gratis, and the Poundage for the Hearing is to be es- 
timated on the Value of the Goods claimed, which, in case of Dis- 
pute, is to be assessed by the Judge ; the Costs, however, of the 
Summons estimated on the above-mentioned Value shall be in- 
cluded in the general Costs, which may, in the Discretion of the 
Judge, be awarded at the Hearing. 
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The Mayor's Court of London Procedure Act, 1857. 

(20 ^ 21 Vict, c. clvii.) 

Preamble redtea thai it is eacpedierU to abolish certain functions of 
the Sheriffs' Courts of the PouUry Compter and GiUspur Street 
Compter^ and enacts : — 

III. From and after the commencement of this Act, no action yo Action to 
or suit for the recovery of any deht or demand sliall be com- bebrougfu in 
menced in the Sheriffs' Court, either of the Poultry Compter or of c^Lcept 
the Giltspur Street Compter, save only and except pleas of personal in certain 
a/^ions under the provisions of the London (City) Small Debts Ad, cotes. 
1852, which may continue to he "brought as heretofore in the Slier iffs' 
Court without being entitled as of either Compter : Provided always, 
that nothing in this Act contained shall be deemed or construed to 
take away or diminish the power or authority of .the Sheriffs of 
London, or either of them, to execute any Writ of Inquiry, or 
other Writ, or Mandate, which may be directed to them by any 
Court of competent authority, or by any judge or officer thereof, 
or by any person lawfully authorized to issue the same, or any 
writ of trial which may be directed to ihem^ or either J^ them^ 
under or by virtue of the provisions of the Act of 3 and 4 TFnZ. IV., 
cap. 42, nor to take away or dimini^ any other power or authority 
which the Sheriffs of London, or either of them, can have, or hath, 
or can, or may, lawfully exercise by Act of Parliament, Charter, 
Act of Common Council, Custom, Prescription, or otherwise how- 
soever. 
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Eules and Orders* for Eegulating the Practice of the 
SheriflFs' Court of the City of London. 

.Sittings of \, Notice of the days on which Courts are appointed to be holden 
iht Court, gjjj^jj be put up in some conspicuous place in the Court-house, and 
in the office of the chief clerk ; and whenever any day appointed 
for holding a Court shall be altered, notice of such alteration 
shall imm^ately be put up in like manner in the Court-house, 
and in the office of the chief clerk ; but no notice need be put up 
of any adjourned Court or Courts. 

interpnta- 2. In these Bules the singular number, when used in reference 
***^' to persons or things, shall, when necessary to give effect to the rule, 

be taken to mean several persons or things ; words importing the 
masculine gender shall in like manner, when necessary, be under- 
stood to include the feminine gender ; the words *' chief clerk '* 
shsdl include a deputy, and abo an assistant clerk; the words 
•» chief bailiff" shall include a •* bailiff " of the Court ; the words 
*' county court *' shall mean a court established under the statute 
passed in the session of Parliament holden in the ninth and tenth 
years of the reign of Her Majesty, entitled " An Act for the more 
easy recovery of Small Debts and Demands in England," or any 
act altering or amending the same; the words **pUintiff" and 
" defendant " shall extend to and iQclude corporations, companies, 
societies, and persons suing or being sued in a representative ca- 
pacity, whether as executor, administrator, trustee, assignee, re- 
gistered public officer, treasurer, secretary, clerk, or otherwise ; the 
words *' on oath " shall mean '* on oath viva voce " or by '* affidavit ;*' 
the words " place of abode " shall include any house, room, or place 
which a person gives as his address, or in which he lodges ; the 
words ** place of business " shall include any house, room, office, or 
place where a person carries on business ; the words ** the statute *' 
shall mean the Act of Parliament recited in the preamble hereof; 
and the provisions of the interpretation clause of that statute shall 
apply to the interpretation o^ these Kules, unless there be some- 
thmg in the context inconsistent therewith. 

* The rules above are preceded by a preamble, reciting the powers and require- 
ments contained in the 62nd and 63rd Sections of 16 Vict, c IxxviL, for framing 
rules and forQis, and by a statement, that, in pursuance of the power given by that 
Statute, the Recorder. Common Sergeant, and Judge of the SheriA' Court have 
Iruned the forms of proceedings set forth in the schedule to the rules; and order 
uud direct that, ih>m and after July 2, 1860, the forms shall be used ; and these 
rules be the " General Rules for Regulatins the Practice and Proceedings of the 
Sherlifs' Court of the City of London." 'fhey bear date June 5, 1860, and are 
signed by W. Erie, Chief Justice of the Common Pleas, as approving of them ; by 
Russell Gnmey, Recorder; Thomas Chambers, Common Sergeant ; and R. Malcolm 
Kerr. Judge of the SherifTs' Court. The forms contained ia:the schedule are emitted 
in this work. It has been considered unnecessary to insert them, as they relate 
exclusively to process of the Court. 
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3. These Eules and Orders shall, so far as is consistent with 
the Rules of the 27th August, 1859, extend to proceedings under 
the Friendly Societies Acts 1855 and 1858. 

4. The office of the chief clerk shall be kept open every day Ch<>f clerk's 
from ten of the clock in the morning imtil four of the clock in the ^^'»«- 
afternoon, except on Christmas-day, Good Friday, or any day ap- 
pointed by royal proclamation for a public fast, humihation, or 
thanksgiving ; and except also on Saturday, on which day the office 

may be closed at one of the clock in the afternoon; — Provided 

always that when the Court shall sit on Saturday, the officers whose , 

services are required shall be in attendtmce ; and that on the days 

on which Courts are holden the office i^all be opened for the 

payment of hearing fees at half-past nine of the clock in the 

morning. 

5. The chief clerk shall keep books in the forms heretofore in 
use in the Court, in which all proceedings taken, and all orders 
made in actions, suits, and other proceedings, and all fees taken 
and paid for and in respect thereof, shall be duly entered; and 
every entry in such books shall have a number prefixed, corre- 
sponding with the number of the plaint to which the entry relates. 

6. The chief clerk shall also keep a General Minute-book, in 
which shall be entered by such one of the assistant*clerks as shall 
be from time to time appointed by the Judge to have the care 
thereof, 

1. A memorandum of every day on which the Court is held. 

2. A similar memorandum with reference to any adjourned 
Court which may be held. 

3. The name of the Judge or Deputy Judge, as the case may 
be, presiding in every such Court ; and 

4. The names of the chief clerk or assistant clerk and other 
officers attending every such Court. 

7. Whenever the chief clerk, or any deputy appointed by him, 
is absent from the Court, such one of the assistant clerks as shall 
be appointed bv the Judge shall act on behalf of the chief clerk ; 
and an entry of such appointment and of the cause of such absence 
(if known) shall be made in the GtenenJ Minute-book and on the 
minutes of the Court. 

8. Whenever the chief clerk appoints a deputy, the reason of 
such appointment shall be entered in the General Minute-book and 
on the minutes of the Court. 

9. The chief clerk shall issue all summonses and warrants to 
the chief bailiff forthwith after the plaints are entered or warrants 
applied for. 

10., Where a summons is required to be served in the district of a 
county court, the chief clerk shall transmit the same and a copy 
thereof to the high bailiff of the county court, with a letter re- 
questing him to serve and return the same before a day to be therein 
named, and with an affidavit of service or non-service, as the case 
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may be, unless the Judge shall order the summons in that particu- 
lar case to be served by a bailiff of the Court ; and if any summons 
sent to the bailiff of a county court be returned to the chief clerk 
by the high bailiff of the county court not served, the chief derk 
shall forthwith give notice to the plaintiff of such non-service. 

11. The chief clerk shall in all cases where by these Bules parti- 
culars are required, annex to the summons a copy of the Plaintiff's 
particulars, sealed with the seal of the Court ; and shall also make 
and deliver to the chief bailiff a true copy of the summons, with a 
copy of the particulars annexed, for indorsement, as required by 
Bule 21. 

12. Searches may be made and the money to which suitors are 
entitled shall be paid out upon demand (in cash, if required) ; and 
whenever n^oney is paid into or deposited in Court, whether before 
or after judgment, a memorandum in writing of such payment or 
deposit shall be made on the summons or on the order. 

13. Four days before the holding of any Court, the chief clerk 
shall af^ in some conspicuous place, in the Court-house, a list of 
summonses on plaints delivered to him by the chief bailiff, under 
Hule 23, and returned to him under Bule 10 ; and one day before 
tlie holding of any Court the list of judgment summonses delivered 
to him under Bule 24. 

14. The chief clerk shall, in all matters connected with the ser- 
vice of process issued from a coimty court for service in the City 
of London or liberties thereof, or with the transmission and execu- 
tion of warrants and the transmission of the proceeds thereof to the 
county court from which the warrant issued, or in the making of 
afftdavits and returns in relation thereto, conform as nearly as may 
be to the rules and orders for regulating the practice of the county 
courts for the time being in force in the county courts. 

15. All the Books of the Court shall at all times be open to the 
inspection of the Treasurer. 

16. No chief clerk, assistant clerk, clerk, bailiff, broker, or 
other ofScer of the Court, and no partner or clerk of any such 
ofScer, shall, on account of suitors, sign the Ledger, or any other 
book, or receive money, or otherwise act as an agent for that 
purpose. 

17. No chief clerk, assistant clerk, clerk, bailiff, broker, or other 
ofScer of the Coiu*t, or any practising attorney, or clerk of such 
attorney, shall become surety in any case where, by the practice of 
the Court, security is required. 

Ohitf Bai- 18. Whenever the chief bailiff does not attend any sitting of the 
UjB^'i Duties. Court, the cause of his absence (if known) shall be entered in the 
General Minute-book and in the Minute-book of the Court. 

19. The chief bailiff shall keep books and make returns in the 
forms heretofore used in the Court, or in such other forms, in 
respect to matters of detail, as shall be from time to time directed 
by order of the Court. 
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20. The chief bailiff shall attend for the purpose of receiving 
summonses, or for tlie performance of other duties, at the office of 
the chief clerk once at least eveiy day ; and shall compare and ex- 
amine the copy of each summons delivered to him by the chief clerk, 
so as to enable him to prove its correctness. 

21. If the service of the summons has been personal, the bailiff 
who served the same shall indorse on the copy of the summons 
delivered to the chief bailiff by the chief clerk the fact and 
mode of such service ; and if the service has not been personal, he 
shall indorse the statement which was made by the person to whom 
the summons was delivered, or other circumstances from which it 
may be inferred that the service of the summons has come to the 
knowledge of the defendant; and if the summons has not been 
served, he shall indorse on such copy the fact, an4 the reason of 
such non-service, and the copy summons, so indorsed, shall be deU- 
vered to the chief clerk, with the list of summonses mentioned in 
the next rule but one, unless the Judge shall otherwise order ; and 
such copy shall be produced at the time of the trial by the chief 
derk or chief bailiff, as the Judge may require. 

22. "Where the summons is required to be served in the district 
of a county court, the bailiff of that district shaU, nine days at 
least before the return day of the summons, transmit the copy 
thereof to the chief clerk of the Sheriffs* Courts witli an affidavit of 
the service, if the summons has been served ; and if it has not been 
served, he shall return the summons with an affidavit, stating why 
it has not been served, and the affidavit shall state the same parti- 
ctdars as to service or non-service as are required by the' last rule 
to be indorsed on a summons ; and if such affidavit be defective the 
bailiff shall amend the same at his own expense, in conformity with 
the direction of the Judge of tlie Sheriffs' Court. 

23. Eight days before the day of holding any Court, the chief 
bailiff shall deliver to the chief clerk a list of all summonses on 
plaints before judgment, issued to him, returnable at such Court, 
and such return shall state the mode of service or the cause of non- 
service of each summons so far as known, and the chief bailiff shall 
at the same time, imless the Judge shall otherwise order, deliver to 
the chief clerk the copy of every such summons which has been 
Served by him, and the summons itself when it remains in his hands 
not served. 

24. Two days before the day of holding any Court, the chief 
bailiff shall make a similar return to the cliief clerk of all judgment 
summonses, which shall in like manner be delivered to the ohief 
clerk. 

25. Where a summons has not been served, the chief bailiff 
shall, at the time of making out the lists aforesaid, give notice to 
the plaintiff of the fact of such non-service. 

26. The chief bailiff shall serve or cause to be served any pro- 
cess sent to him from a county court, for service in the City of 
London or within the liberties thereof, and shall be repaid by the 
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Treasurer of the court any fee neoessarily paid by him for taking 
the affidavit. 

27. The chief bailiff ahall in like manner execute or cause to 
be executed any warrants from a county court sent to him for exe- 
cution in London or within the liberties thereof ; and in the serrice 
of process, and the execution of warrants, and the transmission of 
the proceeds thereof to the county court from which the warrants 
issued, and in the making of affidavits and returns in relation 
thereto, the chief bailiff shall conform as nearly as may be to the 
rules and orders for regulating the practice of the county courts 
for the time being in force in the county courts. 

28. The chief bailiff shall enter m the " Order-book " a memo- 
randum of all orders which he shall have received for service, 
the dates on which the same are delivered to him for that purpose, 
and the dates on which he shall have caused the same to be served. 

' 29. The chief baiUff shall enter in "The Chief BaiUffs War- 
rent-book '* a memorandum of every warrant which he is required 
to execute, and the date on which he shall have received the 
same ; and shall state from time to time therein what he shall 
have done under each warrant, and, if the same be not executed 
within one calendar month from the day of its delivery to him, why 
it was not executed ; and the chief bailiff shall, at all reasonable 
times, give to a suitor every information that he may reasonably re- 
quire as to the execution or non-execution of any warrant which 
has been issued at his instance. 

30. Every bailiff levying or receiving any money by virtue of 
any process shall forthwith pay over the same to the chief clerk, 
and shall file such process and retain the same in his custody. 

31. Whenever a warrant, required to be executed in the district 
of a county court has not been executed within one calendar 
month from the day of its delivery, the bailiff of that court shall, on 
the day after the termination of such month, make a return to the 
chief bailiff of the Sheriffs' Court of what he shall have done under 
such warrant, and why it has not been executed ; and when the 
same warrant has not been executed during the time that it is in 
force, such bailiff shall return the same to the chief bailiff of the 
Sheriffs' Court within tweuty-four hours from the expiration of 
such time, and shall indorse on such warrant the reason why the 
same could not be executed, and he shall sign such endorsement ; 
but the bailiff shall return such warrant to the Sheriffs' Court at 
any time although unexecuted, if he shall be directed to do so by 
the chief bailiff, or shall give such information as such chief bailiff 
may require in the matter of the warrant. 

32. The Registrars and High Bailiffs of the County Courts 
respectively shall in all matters connected with the issue and 
service of the process of the Sheriffs' Court, and the transmission 
and execution of warrants, and the transmission of the proceeds 
thereof, and in the making of affidavits and returns in relation 
thereto, conform as nearly as may be to the rules and orders of the 
Sheriffs' Court. 
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33. Any attorney of the superor courts may be admitted to sign Aitomeyi. 
the roll of attorneys of* the Sheriffs' Court, on producing (if re- 
quired; to the chief clerk liis certificate for the current year ; and 

the chief clerk shall for this purpose keep a book which shall be 
called " The Boll of Attorneys admitted to practise in the Sheriffs' 
Court ;" and eyery attorney on the roll shall, once in every year, if 
required by the chief clerk, produce his certificate for the year fo 
tile chief clerk, that he may note the fact on the roll, if he shall 
see fit so to do. 

34. No attorney shall, except by the special leave of the Court* 
be allowed to appear for any person, unless retained by and acting 
on the instructions of such person; and no attorney shall have 
audience until he has signed the roll of the Court. 

3.5. Every plaint shall be entered in the Plaint-book before Plaint. 
issuing the summons. 

36. Where the plaintiff is unacquainted with the defendant's 
christian name, the defendant may be described by his sur- 
name, or by his surname and the initial of his christian name, or 
by such name as he is generally known by, and the defendant may 
be so described in the summons ; and in tiie event of the plaintiff 
or defendant not appearing, proceedings may be taken as if tiie true 
christian name and surname had been stated in the summons, and 
all subsequent proceedings thereon may be taken in conformity 
with such description, but without prejudice to any amendment 
made at any time by direction of the Judge. 

37. Where an infant applies to enter a plaint for any cause 
of action (other than for wages or piece-work, or for work as a 
servant), he shall procure the attendance of a next friend at the 
office of the chief clerk, at the time of entering the plaint ; and no 
plaint shall be entered until the next friend has undertaken to be 
responsible for costs, who on entering into such undertaking shall 
be liable in the same manner and to the same extent as if he were 
a plainti^ i;i an ordinary suit ; and the cause shall proceed in the 
name of the infant by such next friend, and the imdertaking shall 
be filed by the chief clerk ; but no order of the Court shall be 
necessary for the appointment of such next friend. If the plaintifi* 
fail in or discontinue his suit, and do- not pay the amount of costs 
awarded by the Court to be paid to the defendant, proceedings 
may be taken for the recovery of such amount from the next friend 
as for the recovery of any debt ordered to be paid by tiie Court. 

38. On entering the plaint, the plaintiff shall in all cases, where Particulari. 
the sum sought to be recovered shall exceed Forty shillings, 

deliver at the office of the chief clerk as many copies of a statement 

of the particulars of his demand or cause of action as there are 

defendants, and an additional copy to be filed; and where the 

demand exceeds Fifty pounds, but the plaintiff desires to abandon 

the excess or to admit a set-ofi| and sues for the residue, the ■ 

abandonment or the admission of the set-off shall be entered on the i 

particulars before service ; and in all cases the particulars shall be ' 

deemed part of the summons. 
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39. If the amount claimed in any case include a fraction of a 
penny, such fraction shall not be entered in the books of the 
Court, and judgment shall not be given for such fraction. 

40. With every notice of set-off, containing claims of a similar 
nature to those in respect of which a plaintiff is required to deliver 
particulars, the defendant shall in like manner deliver two copies 
of his particulars of set-off. 

41. In all cases the Judge in his discretion, and on such terms 
as to costs and otherwise as he may think fit, may adjourn the 
cause at the hearing for the delivery of particulars of claim or set- 
off, or of further and better particulars of claim or set-off than those ' 
already delivered. 

42. At the time of entering the plaint, the chief clerk shall 
give to the plaintiff or his attorney or agent a plaint-note, accord- 
&) tlie form in the Schedule ; and no money shall be paid out of 
Court to the plaintiff or his attorney or agent, unless on produc- 
tion of such note, or of a new plaint-note, which new plamt-note 
shall be obtainable when the original note has been lost or de- 
stroyed, and it is proved on oath to the satisfaction of the clerk 
that the person applying for such new plaint-note is the plaintiff" 
or his attorney or agent authorized in writing in that behalf. 

43. The summons to appear to a plaint shall be in the form set 
forth in the Schedule, and shall be dated of the day on whidh the 
plaint was entered, and the date thereof shall be the commence- 
ment of the suit. 

44. Where a summons has not been served, successive sum- 
monses may, by leave of the chief clerk, be issued without 
entering a new plaint, unless the non-service has been caused by 
the fact of the defendant's having removed from the address 
e;iven before the entry of the plaint, or unless the plaintiff shall 
have given a wrong or insufficient address; and the successive 
summons or summonses shall bear the same date and number as 
the summons first issued, which date and number shall be written 
in red ink in the Plaint-book, and such summonses shall be a con- 
tinuance of the first simimons. Provided that no successive 
summons shall be issued on a plaint which has been, entered more 
than three months. 

45. A summons to appear to a plaint shall be served at least 
ten clear days before the return day thereof;* provided that a 
summons may be issued at any time before the return day, on pro- 
duction by toe plaintiff to the chief clerk of an affidavit showing 
that tiie defendant is about to remove out of the jurisdiction of the 
Court ; and service of such summons at any time before the return- 
day may be deemed good service, if, at the hearing, the Judge is 
satisfied on the evidence on oath before him that such party was 
about to remove out of the jurisdiction of the Court ; but in every 
such case, whether such proof be given or not, the Judge may, in 
his discretion, and on such terms as he shall think fit, adjourn the 
hearing. 
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^ 46. The service of the summons, except in the cases herein- 

^j after specially provided for, shall be either personal, or by deliver- 

ing the same to some person in charge of the premises at the place 
of abode or place of business of the defendant. 

47. Where a defendant is living or serving on board any ship 
or vessel, it shall be sufficient service to deliver the summons to 
the person on board who is, at the time of such service, apparently 
in charge of such ship or vessel. 

48. Where a defendant is residing or quartered in any bar- 
racks, or serving as a soldier or marine, or in the militia, or as 
a volunteer, it shall be sufficient service to deliver the summons 

'^ at the barracks or orderly room to the adjutant of the corps, or 

to any officer or serjeant of the company or troop to which such 
^ soldier or marine or militia-man or volunteer belongs. 

49. Where a defendant is working in any mine or other works 
underground, it shall be sufficient service to deliver the sum- 
mons at the mine or works to the engine-man, banks-man, or 
other person apparently in charge of the mine or works. 

Ifi 50. Where the defendeuit is employed or dwells in any lunatic or 

c other asylum, or is a prisoner or officer, or is employed in any com- 

mon gaol or house of correction, it shall be sufficient service to 
deliver the summons to the gate-keeper or lodge-keeper of the 
asylum, or the governor or other officer in charge of such gaol or 
^ house of correction. 

51. Service of the summons may be effected on a railway com- 
pany or other corporation by delivering the simunons to a secretary, * 
station-master, or clerk of the defendant, at any station or office of 
the defendant. 

52. Where a defendant keeps his place of abode or place of 
business closed, in order to avoid being served with the summons, 
it shall be sufficient service to affix such summons on the door of 
such place of abode or place of business. 

53. Where a summons cannot be served personally by reason 
of the violence or ttireats of the defendant, or of any other person 
or persons in concert with him, it shall be sufficient service to leave 
such summons as near to the defendant as practicable. 

54. Where the summons has not been served personally, or 
under the provisions of the last four Rules, and the defendant does 
not appear in person, or by his attorney or agent, at the return-day, 
the cause may proceed if the Judge is satisfied on the evidence on 
oath before him that the service of such summons has come to the 
knowledge of the defendant before the return-day, but no such 
evidence shall be necessary in the cases specially mentioned in the 
last four rules. 

55. Whenever a summons has been served in one of the modes 
hereinbefore mentioned, but it appears that it has come to the 
knowledge of the defendant less than ten clear days before the 
return-day, l^e cause may, at the discretion of the Judge, proceed 
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or be adjonmod, whether the defendant appears or not at the 
hearing. 

56. The above Rules as to the mode, but not those as to the 
time, of service of summons to appear to a plaint, shall apply to the 
mode of service of all summonses whatsoever, except where other- 
wise directed by the Statute, or by the Statutes under which any 
summons is issued, or by these Bules. 

57. No summons, order, or other process or notice shall be 
served on Sunday, on Christmas-day, on Good Friday, or on any 
day appointed by royal proclamation for a public fast, humilia- 
tion, or thanksgiving ; but such days shall be counted in the com- 
putation of the time required by these Rules in respect of such 
service, unless any of such days shall be the last day of such time, 
in which case it shall be excluded from such compu&tion. 

ConftuUmt. 58. All confessions under section fifty-nine of the Statute shall 
be delivered to the chief clerk five clear da^s before the return- 

, day of the summons ; provided that, at any time before the cause 

is called on, the defendant may confess and admit the claim 
of the plaintiff, subject, however, to an order by the Judge to pay 
such costs as the plaintiff has incurred in consequence of the 
defendant's not having delivered such confession as hereinbefore 
required, 

59. In all cases of consent, under section sixty of the Statute, 
the defendant may confess the amount of the plaintiff*s costs besides 
the Court fees, and the judgment may be entered accordingly, and 
the amount of the plaintiff's costs shall be stated separately. 

60. Where the defendant is desirous of paying mopey into 
Court, it shall, except where otherwise expressly provided, be paid 
five clear days before the return-day of the summons, with court 
fees proportionate to the amount paid in, and the attorney's costs, 
in cases in which such costs are allowed and have been stated in 
the summons ; and the chief clerk shall within twenty-four hours 
from the time of such payment send to the plaintiff notice thereof 
by post; provided that at any time before the return-day the 
defendant may pay money into Court, with such costs as aforesaid, 
and the chief clerk shall give notice thereof to the plaintiff as afore- 
said ; but where money is so paid in less than five clear days before 
the return-day, it shall be lawful for the Court to order the 
defendant to pay such costs as the plaintiff shall have incurred in 
preparing for trial, before the notice of such payment was received 
by him, or in attending the Court. 

61. If the plaintiff elect to accept, in full satisfaction of his 
claim, including costs, such money as shall have been paid into 
Court by the defendant, and shall send to the chief clerk and to the 
defendant, by post, or leave at the chief clerk's office and at the 
defendant's place of dwelling or place of business, a written notice, 
.stating such acceptance, within such reasonable time before the 
return-day as the time of payment by the defendant has permitted, 
the action shall abate, and the plaintiff shall not be liable to any 
further costs ; but in default of such notices from the plaintiff, the 
cause may proceed. 
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f>2. Where in any action the plaintiff or defendant is desirons Impeetiyn of 
of inspecting any written or printed document or instrament in Documenu, 
which he has an interest, and to the production of which he is 
entitled for the purposes df the action, and which shall be in the 
possession or power or under the conlrol of the other party, such 
plaintiff or defendant may, five clecu* days before tiie day of hear- 
ing, give notice to the other party by post or otherwise, that he or 
his attorney desires to inspect any such document or instrument, 
describing the same, at any place to be appointed by the other 
party ; and if such other party shall neglect or refuse to appoint such 
place, or to allow such plaintiff or defendant or his attorney to in- 
spect such document or instrument within two clear days after 
receiving such notice, the Judge may, in his discretion, on the day 
of hearing, adjourn the cause and make such order as to costs as he 
shall think fit. 

63. If the plaintiff be desirous of not proceeding in the cause, wuhdrawal 
he may give notice thereof to the chief clerk and to the de- ^ PUintiff, 
fendant, by post; and, after the receipt of such notice, the 
defendant shall not be entitled to any further costs than those 
incurred up to the receipt of such notice, unless tlie Judge shall 
otherwise order. 

64. Where the defendant intends to rely on a set-off, infancy D^ences. 
coverture of defendant, statute of limitations, or discharge of 
defendant under a bankrupt or insolvent act, his notice shall contain 

the particulars hereinafter mentioned with reference to such 
grounds of defence ; provided, that in case of non-compliance with 
those rules which apply to such six grounds of defence, and of the 
plaintiff s not consenting at the hearing to permit the defendant to 
avail himself of such defence, the Judge may, on such terms as he 
shall think fit, adjourn the hearing of the cause, to enable the 
defendant to give such notice. 

65. Where a defendant intends to set off any debt or demand 
alleged to be due to him by the plaintiff, he shall give notice there- 
of in writing to the chief clerk of the Court, and, when required by 
these Rules, deliver to him a statemen^of the particulars of such set- 
off, at least five clear days before the return-day of the summons. 

66. Where the defendant intends to rely on the defence of 
infancy he shall give notice thereof in writing to the chief clerk, at 
least nve cleajr days before the return-day of the summons, setting 
forth in such notice, so &r as he is able, the place and date of his 
birth. 

67. Where a defendant intends to rely on the defence of cover- 
ture, she shall give notice thereof in writing to the chief clerk, 
at least five clear days before the return-day of the summons, 
setting forth in such notice, so far as she is able, the place and date 
of marriage, together with the christian name and surname of her 
husband. 

68. Where a defendant intends to rely on the defence of any 
statute of limitations, he shall give notice thereof in writing to 
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the chief cleric, at least five clear days before the retom-^lay of the 
summoiiB. 

69. Where a defendant intends to rel^ on the defence of a dis- 
charge under any statute relating to bankrupts, or for the relief 
of insolvent debtors, he shall give notice thereof in writing to the 
chief clerk, at least five clear days before the retnm-day of the 
summons, setting forth in such notice the date of his certificate^ 
discharge, or final order, and the Court by which such certificate, 
discharge, or final order was granted or made. 

70. In all cases mentioned in the last six rules, the party 
thereby required to give the notice shall, at least five clear days 
before the day of hearing, deliver to the chief clerk two copies 
thereof; and the chief clerk shall, within twenty-four hours from 
the time of receiving the same, transmit one copy of such notice to 
the opposite party. 

71. Where the defence is a tender, such defence shall not be 
available unless, before or at the hearing of the cause, the defend- 
ant pavs into Court (which may be without costs) the amount 
alleged to have been tendered. 

72. If in any case the defendant shall, five clear days before 
the return-day of the summons, give a notice to the plaintiff la 
writing, stating the defence which he intends to make, and adding 
thereto a statement that he intends to limit his defence to the 
matter mentioned in such notice, and shall give a similar notice to 
the chief clerk, the defendant shall at the hearing be considered to 
have admitted all facts necessary to be proved by the plaintifi^ not 
put in issue by such intended defence ; and the plaintiff, if success- 
ful, shall be allowed on taxation such costs only a§ shall have beea 
incurred by him in rebutting the defence mentioned in such 
notice. If^ after such notice has been given, the defendant shall 
at the hearing put the plaintiff to me proof of his case, the 
plaintiff will be entitled to have the further hearing thereof 
adjourned, if necessary ; and the plaintiffs costs of the day, and 
Ihe costs of the adjournment, shall in such case be paid by the 
defendant, whatever be the result of the action. 

BvUUnct. 73. Summonses to witnesses shall be issued by the chief clerk, 

on application by any party to a suit or other proceeding in the 
Court, and it shall be sufficient if such summons be served a 
reasonable time before the actual hearing. 

74. Where either party proposes to give a judgment or any 
other document, whether printed or written, in evidence, he may, 
by a demand in writing made a reasonable time before the hear- 
ing, require the other party to admit (saving all just exceptions to 
the admissibility of such document in evidence) the document to 
be read in eviaence without proof ; and if such demand be not 
made, no costs of proving such document shall be allowed, unless 
the Judge shall otherwise order. If such demand be not complied 
with, and the Judge think it reasonable that the admission Qhould 
have been made, the party refusing shall bear the expense of prov- 
ing such document, whatever may be the event of the cause. 
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75. A demand of a jury shall be made in writing to tlie chief «^<x'1f- 
clerk of the Court three clear days before the day or hearing, and 

the summonses to the intended jurors shall be delivered to the 
chief bailiff forthwith. 

76. The party requiring a jury to be summoned shall, at the 
time of giving the notice thereoi, pay to the chief clerk the sum 
of Five shillings for the jury, and also the fees for summoning 
the jurors, and these several sums shall be considered costs in the 
cause, unless otherwise ordered by the Judge. 

77. When a jury is summoned by order of the Judge, the 
costs thereof shall be paid in the first instance by the plaintiff, 
unless the Judge shall otherwise order. 

78. Where notice of a demand of a jury has not been given 
in due time, or if at the hearing both parties desire to t^ by 
a jury, the Judge may, on such terms as he shall think fit, adjourn 
the cause, in order tliat the necessary steps for such trial may be 
taken, and the trial shall take place accoidingly. 

79. Cases of interpleader and of replevin may, at the instance 
of either party, be tried by a jury. 

80. The number of jurymen summoned to attend at a court for 
the trial of causes shall be ten, unless the Judge shall otherwise 
order. 

81. The parties to any cause, at any time before the cause is Ac(j<mimmmt 
called on, may on payment of the hearing fees, have the hearing of Cause. 
postponed to a subsequent court. 

82. Where a cause is adjourned, no order of adjournment shall 
be served on either party, unless by direction of the Judge. 

83. When anything required by the practice of the Court to be 
done by either party, before or during the hearing, has not been 
done, the Judge may, in his discretion, and on such terms as he 
shall think fit, adjourn the hearing, to enable the party to comply 
with the practice. 

84. If at the return-day of a summons, or at any adjoT^nment Hecaring. 
of the Court at which it is returnable, the plaintiff does not 
appear, and the defendant does appear and does not admit the 
plaintiff's demand, the Judge may, in his discretion, award to the 
defendant costs, in the same manner, and to the same amount, as to 
counsel, attorney, witnesses, and other matters, as if the cause had 

been tried. 

85. It shall be lawful for the Judge, or in his absence for the 
chief clerk, in any case to order the return of the hearing fee, 
or that a cause be re-entered for hearing without payment of any 
hearing fee, or that a gratis summons do issue ; and in all such 
cases the number of the plaint shall be entered in the Plaint-book 
and Minute-book in red ink. 

86. Where an infant defendant appears at the hearing, and 
names a person willing to act as guudian, and who then assents 
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80 to act, sach person ahall be appointed guardian aooordingly ; 
bnt if the defendant do not name a guardian, the Jndge may 
appoint any peraon in Oonrt willing to become guardian, or in 
de&ult of such peraon the Judge shall appoint the chief deilc of 
the Court to be guardian, and the cauae shall proceed thereupon as 
if another person had been appointed guardian, and the name of 
the guardian appointed shall be entered in the minutes, but no 
renx>naibility shtdl attach to the person so appointed guardian by 
order of the Court. 

87. Where a plaintiff proceeds against only one or more of 
several persons jointly answerable, ilie defendant or defendants 
sued may avail himself or themselves of any set-off or other 
defence, to which he or they would be entitled if all the persons 
answerable were made defendants. 

Amendment. 88. Where a peraon other than the defendant appears at the 
hearing, and admits that he is the person whom the plaintiff 
intended to charge, his name may be substituted for that of the 
defendant, if the plaintiff consents, and thereupon the cause sbaU 
proceed, as to set-off and other matters, as if such person had been 
originally named in the summons, and the costs of the person 
originally named as defendant shall be in the discretion of the 
Judge. 

89. Where a party sues or is sued in a representative cha- 
racter, but at the hearing it appears that he ought to have sued 
or been sued in his own right, tiie Judge may, at the instance of 
either party and on such terms as he shall think fit, amend the 
proceedings accordingly, and thereupon the cause shall proceed, as 
to set-off and other matters, as if the proper description of the 
party had been given in the summons. 

90. Where a party sues or is sued in his own right, but at the 
hearing it appears that he ought to have sued or been sued in a 
representative character, the Judge may, at the instance of either 
party on such terms as he shall think fit, amend the proceedings 
accordingly, and thereupon the cause shall ]|)roceed, as to set-off 
and other matters, as if the proper description of the party had 
been given in the summons. 

91. Where the name or description of a plaintiff in the sum- 
mons is insufficient or incorrect, it may at the hearing be amended 
at the instance of either party by order of the Julge, on such 
terms as he shall think fit, and thereupon the cause shall proceed, 
as to set-off and other matters, as if the name or description had 
been originally such as it appears after the amendment has been 
made. 

92. Where the name or description of a defendant in the sum- 
mons is insufficient or incorreciC and the defendant appears and 
objects to the description, it may at the hearing be amended at the 
instance of either party by order of the Judge, on such terms as he 
shall think fit, and thereupon the cause shall proceed, as to set-off 
and other matters, as if the name or description had been originally 
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Bnoh as it appears after the amendment has been made ; bnt if no 
objection is taken to the name or description the cause may pro- 
ceed, and in the judgment, and all subsequent proceedings foimded 
thereon, the defendant may be named and described in the same 
manner. 

93. In actions by or against a husband, if the wife be impro- 

EBrly joined or omitted as a party, the stunmons may at the 
earing be amended at the instance of either party by order of the 
Judge, on such terms as he shall think fit, and thereupon the cause 
shall proceed, as to set-off and other matters, as if the proper per- 
son had been made party to the suit. 

d4. Where it appears at the hearing that a greater number 
of persons have been made plaintiffs than by law required, the 
name of the person improperly joined may, at the instance of either 
party, be struck out by order of the Judge, on such terms as he 
shall think fit, and thereupon the cause shall proceed, as to set-off 
and other matters, as if the proper party or parties had alone been 
made plaintiff. 

95. Where it appears at the hearing that a less number of 
persons have been made plaintiffs than by law required, the name . 
of the omitted person may, at the instance of either party, be 
added by order of the Ju(ige, on such terms as he shall think fit, 
and thereupon the cause shall proceed, as to set-off and other 
matters, as if the proper persons had been originally made parties ; 
and if such person shall, either at the hearing or at some adjourn- 
ment thereof, personally, or by writing signed by him or his agent, 
consent to become a plaintiff in manner aforesaid, the Judge shall 
then pronounce judgment as if such person had originaUy been 
made a plaintiff; but if such person shall not consent to become a 
plaintiff in manner aforesaid, either at the hearing or at an adjourn- 
ment thereof, judgment of nonsuit shaD be entered. 

96. Where it appestrs at the hearing that a greater number of 
persons have been made defendants than by law required, the 
name of the person improperly joined may, at the instance of 
either party, be struck out by oraer of the Judge, on such terms as 
he shall think fit, and thereupon the cause shall proceed, as to set- 
off and other matters, as if the proper party or parties had alone 
been made defendants, and tiie costs of the person improperly 
joined as a defendant shall be in the discretion of the Judge. 

97. Where two or more persons are made defendants, and 
some of them have not been served, the name or names of the 
defendant or defendants who have not been served may, at the 
instance of either party, be struck out by order of the Judge, on 
such terms as he shall think fit ; and thereupon the cause shall 
proceed, as to set-off and other matters, as if the party or parties 
whose name or names have not been struck out had alone been 
made defendant or defendants. 

» 

98. The Judge shall, in case of diiepute at the hearing, direct c^<<«' 
what number of witnesses are to be allowed on taxation of costs 
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between party and party, and their allowance for attendance shall 
in no case exceed the highest rate of the allowances mentioned 
in the scale in the Schedule. 

99. The cost of witnesses, whether they have been examined 
or not, may, in the discretion of the Judge, be allowed, though 
they have not been summoned. 

100. Money paid into Court on a judgment shall, as between the 
parties to the action, be appropriated first in satisfaction of the 
costs, and afterwards in satisfaction of the original demand. 

101. Costs of warrants against the goods, when unexecuted or 
nnproductiye, shall be allowed against the defendant, unless the 
Judge shall otherwise direct. 

102. Costs of warrants of commitment, when unexecuted, shall 
be allowed against the defendant, unless the Judge shall otherwise 
direct. 

103. No possession fee shall be payable where an execution is 
paid out at the time of the levy ; but if the officer shall necessarily 
remain in possession more than half an hour, and the execution 
shall be paid out on the day of levy, the possession fee for that 
day shall be charged. 

104. No appraisement is to be made until the fifth day of the 
bailiffs holding possession of the goods under an execution, unless 
where the goods are of a peridmble nature, or are sold at the 
request of the party, before the expiration of four days, or unless 
the goods are removed. 

105. Orders for payment of money or costs, or both, and orders 
of adjournment, or for staying or setting aside proceedings, or 
rescinding a previous order or granting a new trial or otherwise, 
when directed to be served, shtdl in all cases be prepared by the 
chief clerk, and delivered to the chief bailiff, who shall cause such 
orders to be served on the parties on whom they are respectively 
directed to be served. 

106. Where the parties to be served do not reside or carry on 
business, or have employment, within the jurisdiction of the Court, 
the chief bailiff may serve such orders as require service by post ; 
but it shall not be necessary for the party in whose favour any 
order has been made to prove, previously to his taking proceedings 
thereon, that it was posted or reached the opposite party. 

107. In all cases in which judgment is obtained for a stun 
amounting to or exceeding Twenty pounds, the order of the Court 
shall be for payment either forthwitii or within fourteen days from 
the date of the judgment ; unless the plaintiff or his counsel, 
attorney, or agent will consent tiiat the order shall be for payment' 
by instalments, in which case the order may be for payment at 
such time or times and by such instalments, if any, as shall be con- 
sented to ; and all such moneys, whether payable in one suin or by 
instalments, shall be paid into Court. 

108. When an order is made for the payment of any sum of 
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money by instalments, such instalments shall be payable at such 
periods as the Judge shall order ; and if no period be mentioned, 
the first shall become due on the twenty-eighth day from the day 
of making the order, and every successive instalment shall become 
due at a like period of twenty-eight days from the day of the 
previous instalment's becoming due ; and all such instalments 
shall be paid into Court. 

109. When an order is made for payment by instalments or 
otherwise, the chief clerk shall give notice to the plaintiff by post 
or otherwise, of every payment made; provided that such notice 
shall not be g^iven where the instalment does not exceed Ten 
shillings. 

110. No warrant against the goods, or judgment summons, shall, proceeding 
without leave of the Judge, issue on a judgment more than six on a Jvdg- 
years old, unless some payment has been made into Court under ^* w«^ 
such judgment within twelve months previously ; but no notice to ye^rs oW. 
the defendant, previous to applying for such leave, shall be neces- 
sary ; and such leave shall be expressed on the warrant or sum- 
mons under the seal of the Court. 

111. Warrants of execution against the goods shall bear date wanants of 
on the day on which they are issued, and shall continue in force Eseecntion 
for twelve calendar months from such date, and no longer. ^GooSf ^^^ 

112. Where a defendant has made default in payment of the 
whole amount awarded by the judgment or of an instalment there- 
of, a warrant of execution, without leave of the Court, may issue 
against his goods ; and such execution shall be for the whole 
amount of the judgment and costs then remaining unsatisfied, 
unless, in the case of instalments, the Judge shall otherwise direct 
at the time of giving judgment. 

113. The chief clerk shall, on issuing a warrant of execution 
against the goods, indorse on such warrant the amount to be levied, 
distinguisliing the amount adjudged to be paid, and the amount of 
the fee for issuing the warrant ; and shall prepare and deliver to 
the chief bailiff with the warrant a notice in the form contained in 
the Schedule ; and the bailiff, upon levying, shall deliver such 
notice to the party against whom the execution has issued, or leave 
the same at the place wher6 the execution is levied. 

114. Concurrent warrants of execution against the goods may 
be issued into one or more county court districts, provided that the 
costs of more than one warrant shall not be allowed against the 
execution debtor, unless by order of the Judge. 

115. A judgment summons shall, when issued, be forthwith Judgmert. 
delivered by the chief clerk to the chief bailiff, and shall be served Sunvmom, 
not less than five clear days before the day on which the party 

is required to appear to such summons ; provided always, that 
service of such summons at any time before the time appointed for 
tlie appearance of such party may be deemed good service, if at the 
hearing the Judge shall be satisfied that such party was about to 

£ 



50 General Rules of June, 1860. 

remove from his place of abode or place of basiness^ or was keeping 
out of tLe way to ayoid service. 

116. Upon the Issne of a judgment enmimons against a party, 
the bailiff shall return into Court any warrant of execution against 
the goods of such party, which may have been issued upon a judg^ 
ment in the cause. 

117. Where a judgment summons is heard in the Sheriffs' 
Court on a judgment which was obtained in a county court, and 
the order of the county ccurt is altered, all payments und^ the 
order of the Sherifis' Court shall be made into, and ezecutioii 
thereupon shall be issued from, the Sheriff* Court. 

118. Where a certified copy of a judgment of the Court is ob- 
tained, the chief clerk shall make on the minute of the judgment 
a memorandum of having given such certificate ; and no warrant 
of execution against the goods or judgment summons shall issue 
upon such judgment, unless it be shown to the satisfaction of the 
Court or of the chief clerk that no order has been made against the 
execution debtor in any county or other court. 

Cvmrnitment. H^' In cases of commitment under section eighty-nine of the 
Statute, the amount of the judgment, and all costs payable by the 
defendant, shall be stated on the warrant. 

120. When a warrant of commitment for non-payment of money 
is issued, the defendant may, at any time before his body is de- 
livered into the custody of the gaoler, pay to the bailiff the total 
amount indorsed on the warrant, and on receiving such amount, 
the bailiff shall discharge the defendant, and shall, within twenty- 
four hours after receiving such amount, pay over the same to the 
chief clerk. 

121. In all cases of commitment for non-payment the defend- 
ant shall, on production of a certificate signed Dy the chief clerk, 
stating that payment or satisfaction of the sum or of the instal- 
ment thereof and costs remaining due at the time of making the 
order for commitment, together with all subsequent costs, has been 
made, be discharged out of custody, without further leave of the 
Judge. 

122. Concurrent warrants of commitment against the same party 
may be issued into one or more county court districts ; provided 
that the costs of more than one warrant shall not be allowed 
against such party imless by order of the Judge. 

Trammis- 123. In all cases of warrants, whether against the goods or 
sionofPio- the person, to be executed in the district of a county court, the 
^?d£afw^'- J*Ggi8trar of the county court shall inmiediately on the receipt of 
mnu to <md the warrant enter it in " The Foreign Executions Ke-issued 
from the Book." 

Courti. 124. Where by virtue of any warrant sent to the high bailiff 

of a county court, any money shall have been received by the 
bailiff thereof, the high bailiff of such court shall, within twenty- 
four hours from the receiving of such money, pay over the same to 
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the registrar thereof, and shall, unless an interpleader sununons as 
to such money he pending, make a return in writing of the amount 
received ; and in the case of a levy having heen made, the high 
bailiff shall state in the return the gross amount produced by such 
levy, the particulars of the appraiser's and broker's charges, and 
the fees allowed for keeping possession, and pay over to the regis- 
trar the amount levied, less such charges and fees; and the registrar 
of such county court shall certify in the said return the amount 
paid into Court, and the correctness of the said charges, and shall 
forthwith account for and pay over such amount to the chief clerk 
of the Sheriflfs' Court ; and the high bailiff shall thereupon trans- 
mit such return to the chief bailiff of the Sheriffs' Court, and such 
latter bailiff shall, within twenty-four hours from the receipt of 
such return, deliver the same to the chief clerk, who shall there- 
upon pay, out of any money in his hands, to the plaintiff in the 
cause the amount certified in such return to have been received by 
the registrar of the county court as the proceeds of the execution ; 
and shall file such return. 

125. An application to set aside a nonsuit entered in the ah- 'Vew Trial, 
sence of the plaintiff, or a judgment obtained in the absence of 

the defendant, may be made at any sitting of the Court, after two 
clear days' notice thereof shall have been given in writing to the 
clerk of the Court and to the opposite party. 

126. Where a cause has been struck out in consequence of the 
absence of both parties, an application may be made by either 
party to reinstate the same for hearing on the same day, or at any 
sitting of the Court after such notice as is required in the imme- 
diately preceding rule. 

127. An application for a new trial, or to set aside a non-suit, 
judgment, or other order of the Court, shall be by motion to 
the Court, and may be made at the next sitting of the Court, or at 
any sitting not more than one calendar month after the original 
hearing of the cause, upon notice being given to the clerk of the 
Court ; and no application for a new trial or to set aside proceed- , 
ings shall be subsequently made, unless by leave of the Judge, and 
on such terms as he shall think fit. 

128. When the application is for a new trial, and fe made 
on the ground of surprise, or of new and material facts having 
come to light since the trial, or when any application is founded on 
any matter of fact to be brought before the Court, such application 
may be made either upon the viva voce examination of witnesses or 
upon affidavits filed along with the notice of the intended applica- 
tion, in the office of the chief clerk. 

129. Notice that any such application is intended to be made 
shall not operate as a stay of proceedings, unless the Judge shall 
otherwise order ; but any money paid into Court under an execu- 
tion or order in the suit which shall not have been paid out when • 
any such notice in writing shall have been given to the chit-f 
clerk, shall be retained in Court until after such application has 
been determined, unless the Judge shall otherwise oi"der. 



r)2 General Mules of June, 1860. 

130. Upon any motion for a new trial, or to set aside pro- 
ceedings or otherwise, under the preceding rules, the Court may 
either make such an order as is applied for upon such trtrms as to 
the Judge shall seem fit, or may order that tlie other party to the 
action do, upon a day to be named, show cause why such an order 
idiould not be made, and on cause being shown or not shown, 
as the case may be, make such further order therein as shall be 

jU8t. 

131. Where a rule to show cause is granted under the pre- 
ceding rule, a notice of such rule having been granted, and a eopy 
of the affidavits, if any, on which the rule was granted, shall be 
served on the opposite party forthwith ; and the motion to make 
the rule absolute may be made at any time afterwards within two 
months, four clear days after such service has been effected, and an 
affidavit thereof filed in the office of the clerk. 

132. If a new trial be granted without any mention of costs 
in the order, the costs of the first trial shall not be allowed to the 
successful party, though he succeed on the new trial. 

133. The Judge may, in his discretion, make it a condition of 
granting a new trial, that it shall take place before a jury, although 
the former trial did not take place before a jury. 

inierpUader. 134. "Where any claim is made to or in respect of any goods 
or chattels taken in execution, or in respect of the proceeds 
or value thereof, by any landlord for rent, or by any person not 
being the party against whom such process has issued, the sum- 
monses to be issued on the application of the chief bailiff shall be 
in the form given in the Schedule, and shall be served in suoh 
mode as is hereinbefore directed for a summons to appear to a 
plaint, and the case shall proceed at the hearing as if the claimant 
were the plaintiff, and the execution creditor the defendant ; and 
the claimant shall forthwith deliver to the bailiff, or, not less than 
five clear days before the day on which the summons is returnable, 
leave at the office of the chief clerk, a particular of any goods or 
chattels alleged to be the property of the claimant, and the grounds 
of his claim, or, in case of a claim for rent, of the amount thereof, 
and for what period, and in respect of what premises the same is 
claimed to be due ; and the name, address, and description of the 
claimant shall be fully set forth in such particular ; and any money 
paid into Court under the execution shall be retained by the chief 
clerk until the claim shall have been adjudicated upon ; provided 
that by consent, an interpleader claim may be tried, although this 
rule has not been complied with. 

135. Interpleader summonses, in respect of executions levied 
within the jurisdiction of the Court, shall be issued by the chief 
clerk, on the apphcation of the chief bailiff, and both the execution 
creditor and claimant shall be summoned. 

136. Interpleader summonses, in respect of executions on war- 
rants issued to a county court, shall be issued in the district of 
the county court in which the levy was made, and the execution 
creditor and claimant shall be summoned to such court. 
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137. Where the claim to any goods or chattels taken in execn- 
tion, or the proceeds or value thereof, shall be decided against the 
claimant, the costs of the bailiff allowed by the Judge shall be 
retained by him out of the amount levied, if the Judge shall so 
order, but without prejudice to the right of the execution creditor 
against the claimant for the sum so retained. 

138. In cases other than those under section one hundred and Security. 
seventeen of the Statute, where a party proposes to give a bond 

by way of security, he shall serve, by post or otherwise, on the 
opposite party and on the chief clerk at his office at the Court, 
notice of the proposed sureties ; and the chief clerk shall forthwith 
give notice to both parties of the day and hour on which he pro- 
poses that the bond shall be executed ; and shall state in the 
notice to the obligee, that should he have any valid objection 
to make to the sureties, or either of them, that it must then be 
made. 

139. The sureties shall make an affidavit of their sufficiency in 
the form used in the superior courts in justifying bail, unless the 
opposite party shall dispense with such affidavit. 

140. The bond shall be executed in the presence of the chief 
clerk or of a commissioner for taking affidavits in the superior 
courts, or before a magistrate ; provided always, that if it be exe- 
cuted in the preseuce of the chief clerk it shall not be necessary for 
it to be attested. 

141. Where a party makes a deposit of money in lieu of giving 
a bond he shall forthwith give notice to the opposite party, by post 
or otherwise, of such deposit having been made. 

142. In all cases where the security is by bond, the bond shall 
be deposited with the chief clerk tmtil the cause be finally disposed 
of; and the costs of giving the security shall be defrayed by the 
party doing so, unless the Judge shall otherwise order. 

143. Any party dissatisfied with the determination or direction Appeal. 
of the Court in point of law, or upon the admission or rejection 

of evidence, may, before the rising of t^e Court on the day on 
which judgment was pronounced, deliver to the chief cleik: a state- 
ment in writing, signed by him, his counsel, or attorney, containing 
the grounds of his dissatisfaction ; and in the event of no such 
statement being delivered the .successful party may proceed on the 
judgment, unless the Judge shall otherwise order ; but the Judge 
may direct proceedings to be taken on the judgment notwithstand- 
ing such statement has been delivered ; provided that the parly so 
dissatisfied may appeal on grounds different from those contained 
in that statement, and although he shall not have delivered any such 
statement. 

144. The ten days within which notice of appeal may be given 
shall be reckoned exclusively of the day of trial. 

145. The notice of appeal shall be in writing, and be signed 
by the appellant, his attorney, or agent, and such notice may be 
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sent to the chief clerk as well as to the saccessM party, by post or 
otherwise. 

146. If before the notice of appeal is served upon the chief 
clerk, execution shall have issued and the amount of the judgment 
and costs of execution shall have been paid into the hands of the 
bailifi^ or levied and not paid over to the successfol party, the same 
shall remain in Court to abide the order of the Court. 

147. If, before an appealing party shall have given the required 
security, execution shall have iisisued, the chief clerk shall upon tlie 
appealing parties giving security, forthwith give notice thereof to 
tlie chief bailiff^ and further proceedings on such execution shall 
thereupon ])e stayed. 

148. At the time of giving security, the appellant shaU deliver 
to the chief clerk a statement in writing, showing to which of 
the Courts of Appeal, provided by the Statute, he proposes to 
appeal. 

149. All cases on appeal shall, unless the Judge shall otherwise 
order, be presented to him for signature, at the Court holden 
next after the expiration of twelve clear days from the day on which 
judgment was pronounced, and shall then be signed by the Judge 
and be sealed with the seal of the Court ; and when signed and 
sealed, one copy thereof shall be deposited with the chief derk, 
and another sent by post or otherwise, by the appellant, to the sue- 
cessful party, within three clear days next after the time of signing 
and sealing the same ; and if the appellant do not comply with this 
rule, the successful party may proceed on the judgment, unless the 
Judge shall otherwise order. 

150. The appellant shall, within three clear days next after the 
case is signed and sealed, transmit, by post or otherwise, to the 
Master's office of the superior courts, copies of the case on appeal : 
and notice of such transmisbiou sliall forthwith be served by the 
appellant on the successful party, by post or otherwise ; in default 
whereof the successful party may proceed on the judgment, and 
shall, on application to the Court, be entitled to such costs as he 
shall have incurred in consequence of the appellant's proceedings ; 
provided that instead of proceeding on such judgment, the re- 
spondent) if he think fit, may, within twenty-eight clear days firom 
the signing of the case, transmit it in the manner prescribed, and 
give the like notice to the appellant of such transmission. 

151. If, after the case has been transmitted, the appellant do not 
prosecute his appeal with due diligence, according to the practice 
of the Court of Appeal, tlie successful party may apply to the 
Judge for leave to proceed on the judgment, and leave for that pur- 
pose may be granted accordingly, if the Judge shall think fit ; and 
the successful party shall also be entitled to such costs as he shall 
have incurred in consequence of the appellant's proceedings ; which 
costs shall be added to the judgment. 

162. When the Court of Appeal has pronounced judgment, 
either party may deposit the original order of the Court of Appeal, 
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or an office copy thereof, with the chief clerk, and within forty- 
eight hours from the time of such deposit send a notice thereof to 
the other party, by post or otherwise. 

153. A new trial in pursuance of the order of the Court of 
Appeal shall be entered for trial at the Court which shall be holden 
next after twelve clear days from the time when such order or 
office copy thereof shall have been deposited as aforesaid, unless 
the parties agree that it shall take place sooner, or the Judge other- 
wise order, and it shall be conducted in the same manner as any 
new trial granted by the Court itself. 

154. If the order of the Court of Appeal be that judgment 
shall be entered for either party, then such judgment shall be 
entered accordingly, and the successful party shall be at liberty to 
proceed on such judgment as on a judgment of the Court. 

155. Where one or more of several plaintiffs or defendants shall Abatement of 
die hejore judgment, the suit shall not abate, if the cause of action ^<^twM, 
survive to or against the surviving parties respectively. 

156. Where one or more of several plaintiffs or defendants shall 
die after judgment, proceedings thereon may be taken by the sur- 
vivors or survivor, or against the survivors or survivor, without 
leave of the Court. 

157. Where a married woman is sued as a feme sole, and she 
obtains judgment on the ground of coverture, proceedings may be 
taken thereon, in the name of the wife, at the instance of the 
husband without leave of the Court. 

158. Execution on a judgment shall not issue by or against any SHre Facias. 
person not a party to the suit, without a plaint and summons 

upon the judgment, the proceedings in which shall be the same as 
in ordinary cases. 

159. Where a judgment has been given for or against a person 
deceased, his executors or administrators may in the same manner 
sue or be sued upon the judgment. 

160. In actions by executors or administrators, if the plaintiff Prooudings 
fail, the costs shall, unless the Court shall otherwise order, be &.y «»«* 
awarded in favour of the defendant, and shall be levied de bonis ^^Sorgl^' 
propriis. AdminUtra- 

161. Where an executor or administrator, plaintiff or defendant, '^*' 
shall not appear on the day of hearing, the provisions of the 
Statute as to plaintiffs and defendants not appearing shall apply 
respectively, subject to the rules applicable to executors or admi- 
nistrators suing or sued. 

162. A party suing an executor or administrator may charge in 
the summons, that the defendant has had assets, and has wasted 
them. 

168. In all cases where the defendant is so charged in the sum- 
mons, if the Court shall be of opinion that the defendant has 
wasted the assets, the judgment shall be, that the debt or damage 
and costs shall be levied de bonis testator is, si, &c., el si non, de bonis 
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propriis; and the non-payment of the amonnt of tiie demand 
immediately on the Coort finding snch demand to be coirect» and 
that the defendant is chargeable in respect of aaaeta, shall be con- 
elusive evidence of wasting to the amount with wiiich he is ao 
chargeable. 

164. Where a defendant sued as an executor or administrator 
does not appear, or where the defendant appealing denies his 
representative character, or alleges a release to himself of the 
demand, whether he insists on any other ground of defence or not, 
if the judgment of the Court be in favour of the plaintlC the 
judgment shall be that the amount found to be due, and costs shall 
be levied de bonis tedatoris, «t, &e^ et wi Yion, de boms propriis. 

165. Where a defendant sued as an executor or administrator 
admits his representative character, and only denies the demand, if 
the plaintiff prove it, the judgment shall be that the demand and 
costs shall be levied de bonis tesUUoris, si, dx., et si non, as to flie 
costs, de bonis propriis. 

166. Where such defendant admits his representative character, 
but denies the demand, and alleges a total or partial admini- 
stration of assets, and the plaintiff proves his demand, and the 
defendant proves the administration alleged, the judgment shall 
be to levy the costs of proving the demand de bonis tesUUoris, m, 
&e., et si non, de bonis propriis; and as to the whole or reeidne 
of the demand, judgment of assets, quando acciderint; and the 
plaintiff shall pay the defendant's costs of proving the administra- 
tion of assets. 

167. Where such defendant admits his representative character, 
but denies the demand, and alleges a total or partial admini- 
stration of assets, and the plaintiff proves his demand, but the 
defendant does not prove the administration alleged, the judg- 
ment shall be to levy the amount of the demand, if such amount of 
assets is shown to have come to the hands of the defendant, or 
such amount as is shown to have come to them, and costs, de 
bonis testatoris, si, Ac, et si non, as to the costs, de bonis propriis, 
and as to the residue of the demand, if any, judgment of assets, 
quando acciderint. 

168. Where such defendcmt admits his representative character 
and the plaintiff's demand, but alleges a total or partial admini- 
stration of the assets, and proves the administration alleged, the 
judgment shall be for assets quando ocdderinL, and the (daintiff 
shall pay the defendant's costs of proving the administraticNi of 
assets. 

169. Where such defendant admits his representative character 
and the plaintiff's demand, but alleges a total or partial admi- 
nistration of the assets, but does not prove the administration 
alleged, and has not established any other ground of defence, the 
judgment shall be to levy the amount of the demand, if so much 
assets is shown to have come to tlie hands of the defendant, or 
such amount as is shown to have come to them, and costs, de bonis 
testatoris, si, &c,, et si non, as to the costs, de bonis propriis, and as 
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to the residue of the demand, if any, judgment of A88ets» qwindo 
acdderint, 

170. Where judgment has been given against an executor or 
administrator, that the amount be levied upon assets of the 
deceased qucmdo acdderint, the plaintiff or his personal repre- 
sentative may issue a summons in the form set forth in the 
Schedule ; and if it shall appear that assets have come to the hands 
of the executor or admimstrator since the judgment, the Court may 
order that the debt, damages, and costs be levied de bonis teBtatoris, 
si, (fee., t)t ii wm, as to the costs, (2« horns propriie ; provided that it 
shall be competent for the party applying to charge in the sum- 
mons that the executor or adminislrator has wasted the assets of 
the testator or intestate, in the same manner as in Rule 162 and 
the provisions of Rule 163 shall apply to such inquiry ; and the 
Court may, if it appear that the party charged has wasted the 
assets, direct a levy to be made as to the debt and costs, de bonis 
testcUoris, si, dec, et si non, de bonis prvpriis, 

171. Where a defendant admits his representative character, 
and the plaintiffs demand, and that he is chargeable with anj sum 
in respect of assets, he shall pay such sum into Court, subject to 
the rules relating to payment mto Court in other cases. 

172. In actions against exetmtors or administrators for which 
provision is not hereinbefore specially made, if the defendant fail 
as to any of his defences, the judgment shall be for the plaintiff 
as to his costs of disproving such defence, and such costs shall be 
levied de bonis testatoris, si, &c., et si non, de boras propriis. 

173. A summons and successive summons may be issued with statute of 
the leave of the clerk, for the purpose of preventing the ope- LimUatioru. 
ration of any statute whereby the time for the commencement 

of any action is or may be limited, and the first and each sub- 
sequent summons shall be returnable at such times as the chief 
clerk or the Court shall from time to time order or direct ; pro- 
vided that on entering the plaint in the first instance, the usual fee 
shall be paid ; but for such subsequent summonses no further fee 
sliall be paid, nor shall it be necessary that any attempt be made 
to serve the first summons, or any successive summons, unless the 
plaintiff require the same ; and such successive summonses shall 
be a continuance of the action on and from the day on which Ihe 
first summons was issued. 

174. Where a summons has been served in due time to pre- 
vent the operation of any statute of limitations, and either party 
dies after such service and after the lapse of the period witiiin 
which it is provided that an action may be brought, proceedings 
may be taken by or against the surviving party, or by or against , 
the personal representative of the deceased party, within one year 
from the day of holding the Court at which the summons required 
the defendant to appear. 

175. Where a plaint is entered, the Judge may make an order ArbUratim. 
for a reference, under the proviaions of the Statute, before, upon, 

or after the return-day of the summons ; provided that the same 
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fees shall be pcdd as would have been payable on the hearing of 
the cause. 

176. An award shall not be entered as a judgment of the Oomt 
on the application of any party thereto, until after two clear days' 
notice in writing to the chief clerk and to the other party to llie 
arbitration. 

177. The proceedings to set aside an award shall .be by sum- 
mons as in ordinary cases. The party applying to set aside the 
award shall be considered the plaintifE^ and shall enter a plaint 
at the office of the chief clerk, on which a sunmions shall issue 
in the ordinary form, except that it sliall be returnable at the 
first Court holden not less than three clear days after the issue 
thereof and shall call upon the other party, who shall be con- 
sidered the defendant, to show cause why the award, which shall 
be stated shortly in the summons, should not be set aside, on the 
grounds therein stated, and such siunmons shall be served and 
otherwise proceeded upon as in an ordinary action. 

178. An order for another reference under the Statute shall be 
applied for, obtained, and made in the same way and on the same 
terms as an original order of reference. 

179. The judgment in detinue, if for the plaintiff, shall be for 
the value of the goods detained, together with a sum to be stated 
in the judgment by way of damages for the detention and costs ; 
but it may be made part of the order that on payment of damages 
for the detention, and costs, and return of the goods, on or before a 
day to be named, satisfaction shall be entered. 

180. The addition and true place of abode of every person 
making an affidavit shall be inserted therein. 

181. In every affidavit made by two or more deponents, the 
names of the several persons making such affidavit shall be 
written in the jurat. 

182. No affidavit shall be read or made use of in any matter 
depending in Court, in the jurat of which there shall be any inter- 
lineation or erasure. 

183. No affidavit shall be deemed sufficient if sworn before the 
attorney of the party on whose behalf the affidavit id proposed to 
be used, or before the agent in town of such attorney, or the clerk 
of either. 

184. When any affidavit is sworn by any person who, from his 
or her signature, appears to be illiterate, the person taking such 
affidavit shall certify or state in the jurat that the affidavit was 
read in his presence to the party making the same, and that such 
party seemed perfectly to understand the same ; and also that the 
said party wrote his or lier mark or signature in the presence of 
tlie person taking the said affidavit. 

185. The Judge may at any time order the plaintiff to give 
security for costs in cases similar to those in which a plaintiff 
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in the saperior courts is now ordered to do so ; bnt the application 
must, in ordinary cases, be made before the hearing. 

186. All notices required by these Bules, or by the practice of Notices. 
the Court, shall be eitner in writing or partly written and partly 
printed. 

187. The service of all notices shall, if possible, be personal ; 
but, except where personal service is required, service of notices 
may be effected either by post or in the same way as service of a 
summons to appear to a plaint. 

188. All letters, notices, or process sent by post by the officers 
of the Court shall be prepaid ; and the postage thereof shall be 
charged by the chief clerk to, and be paid by, the treasurer of the 
Court. 

189. In proceedings for which forms are not provided in the Fcn-vM. 
Schedule, the chief clerk shall frame the forms required, using as 
guides those so provided. 

190. The forms in the Schedule shall be used when applicable, 
but these forms may be varied and adapted to the circumstances of 
each particular case to which they do not directly apply. 

191. After a case has been numbered, in all applications made 
to the Court, the notice, motion-paper, or other document by which 
the application is made, shall be marked with the number of the 
case ; and every order or other document delivered from the office 
of the Court shall be marked in like manner. 

192. All summonses, notices of defence, particulars of demand or 
set-off, affidavits, and other formal documents to be used or filed 
in Court, shall be printed or fairly and plainly written, without 
unnecessary alterations or interlineations, and be entitled in the 
Court and of the cause or matter to which they relate. The cost 
of preparing documents which are not in accordance with this Rule 
shall not be allowed on taxation. 

193. In all cases in which any particular number of days, not Computation 
expressed to be clear days, is prescribed by the Rules or prac- °f ^"'*** 
tice of the Court, the same shall be reckoned exclusively of the 

first day, and inclusively of the last day, imless the last day shall 
happen to fall on a Sunday, Ciiristmas day. Good Friday, or a day 
appointed for a public fast or thanksgiving, in which case the time 
shall be reckoned exclusively of that day also. 

194. Repeal of Mules of loth September^ 1847, and ^th August, 
1859. 
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SUPPLEMENTAL RULES OF PBACTICE * 

IN FUBSUANOE of the powers and authorities vested in us by 
said statute, we, the Recorder, Common Serjeant, and Judge of the 
Sheriffs' Court for the time heing, do hereby order and direct tkat 
the following shall, from, and after the Twenty-third day of July, 
instant,! be 

GENERAL RULES 

FOR REOULATINQ THE PRACTICE AND PROCEEDINGS OF THE SAID 

COURT. 

1. Every warrant of commitment shall, on whatever day it may 
be issued, bear date on the day on which the order for commit- 
ment was made, and shall continue in force for three months from 
such date, and no longer, but no order of commitment shall be 
drawn up or served. 

2. The duties of registering the orders and judgments of the 
Court, and keeping an accomit of all proceedings therein, under 
section thirteen of the statute ; and of receiving confessions under 
section fifty-nine ; and taking consents under section sixty of the 
statute, and examining the parties on oath with reference thereto ; 
and of taxing bills of costs, shall be performed by such one or more 
of the chief clerk or assistant clerks, as the Judge shall, by order 
of Court, from time to time direct or appoint. 

8. The summonses returnable at every Court shall be called on 
for hearing in the order in which they appear in the lists delivered 
by the chief bailiff to the chief clerk, under the Rules of the 
5th June 1860, by such of the chief bailiff or bailiffs, or assistant 
clerks of the Court, as the Judge shall, by order of Court from 
time to time, direct or appoint. 



FRIENDLY SOCIETIES' ACTS. 

RULES OF PRACTICE.! 

The Preamble recites 18 & 19 Vict., c. 63, s. 41 ; 21 & 22 Vict, 
c. 101, s. 1 ; 15 & 16 Vict., c. Ixxvii. and the powers and require- 

* These rules are signed by the same Recorder, Common-Seijeant, and Judge of 
the Court, and by the same Chief Justice, as approving of them, as the preceding 
General Rules. 

t July 1860. 

X These rules are dated August 2?th, 1859, and are signed and approved of by 
the same persons respectively as the preceding rules. 
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ments contaiued in the 62iid and 63rd sections of that statute, for 
framing rules and forms ; and goea on to state that In Puksqanck 
of the powers vested in them by the said statute, the Recorder, 
Common Serjeant, imd Judge of the Sheriffs' Court Order tliat, 
until further orders shall be made by them for the same purpose, 
the following shall be the 

"Rules of Practice and Forms of Proceedings in the 
Sheriffs' Court of the City of London, under the 
Friendly Societies' Acts, 18 and 19 Vict, c. 63, and 
21 and 22 Vict., c. 101." 

1. The Judge shall fi*om tune to time appoint the days for 
holding Com'ts for the hearing and determination of all matters 
then pending in Court, under the statutes relating to Friendly 
Societies ; and a notice of the day on which such Court will be 
holden shall be affixed in some conspicuous place in the office of the 
Clerk of the Court ; and whenever any day so appointed for hold- 
ing the Court shall be altered, notice of such alteration shaU im- 
mediately be posted in like manner. 

2. The Judge may adjourn the Court from time to time, or 
may refer any matter pending in Court to be further considered and 
adjudicated upon at Chambers. 

3. The Clerk of the Court, the Chief Bailiff^ and such other 
officers of the Court as may be required, shall attend all the sit- 
tings of the Court and all adjournments thereof, and all sittings of 
the Judge at Chambers. 

4. The Clerk of the Court and Chief Bailiff shall respectively 
keep books in the forms now used in the Sheriffs' Court, which 
books shall be called " The Friendly Societies' Books," in which 
all proceedings taken and aU orders made in matters relating to 
Friendly Societies, and all fees taken and paid for or in respect 
thereof, shall be duly entered, authenticated, and audited by the 
proper officers. 

5. The person taking proceedings against any officer of a 
Friendly Society, in respect of a claim arising to him as a member 
thereof, or generally in relation to any Friendly Society, shall be 
deemed the plaintiff, and the person or persons or society summoned 
to answer his complaint shall be deemed the defendant or defendants, 
and shall be so designated in the orders and proceedings of the 
Court ; but it shall be competent for the Judge to direct in any 
case what person or officer of a society, or additional person or 
additional officer of a society, shall be made a party to the pro- 
ceedings eitlter as plaintiff or as defendant; and thereupon if 
need be, and on such terms as to him shall seem> fit, to adjourn the 
further hearing of the cause till such person or society be duly 
summoned to appear. 

6. The enactments of "The London (City) Small Debts Act 
1852,' shall, so far aa they relate to the costs of proceedings in the 
Sheriffs Court and regulate the procedure thereof, be and be con- 
sidered Oidjrs of Court and Rules of Practice, as fully as if the 
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same were herein verbatim repeated ; and the Rules of Practice and 
Orders for the time being in use in the Court shall, subject to these 
Orders, be adopted and used mth reference to proceedings under 
the Friendly Societies' Acts, so far as the same are applicable 
mutaiii mutandis, 

7. The plaintiff shall, in all cases, in entering his plaint, deliyer 
at the office of the Court as many copies of his demand or cause of 
complaint as there are defendants, and an additional copy to be 
filed with the proceedings. The demand or cause of complaint 
shall be considered part of the summons, and, as nearly as may be, 
in the form given in the Schedule, No. 1. 

8. On entering his plaint, the plaintiff shall receive a plaint- 
note, according to the form in the Schedule, No. 2 ; and a summons, 
according to the prescribed form. No. 3, shall thereupon be issued, 
served, and proceeded upon, as nearly as may be consistently with 
these Rules and Orders according to the ordinary practice of the 
Court. 

21 4fe 22 vict^ 9. Where it is sought to make any defendant or co-defendant 
c. 101, $. 7. sued as a trustee, member of the committee of management, 
^-treatsHTer.-'Oi* cSlT .officer of a Friendly Society, individually re- 
sponsible, service oftfe»«ummons or of any order of the Court shall 
be effected, either by delH^ring a copy thereof to the defendant, 
or by leaving such copy fo^fep^ ^^ ^s usual place of business or 
abode, according to the ordinaxj^pr^^tice of the Court. 
21 A 22 Vict., 10. In any proceeding against a^Friendly Society, or in wliich a 
c. 101, ». 7. Friendly Society is a co-defendant/>8Prvice of the summons or of 
any order of the Court on the SociefM^'^ll t)e effected, either by 
delivering a copy thereof to the secretarj^^ other officer who has 
been made the defendant in such proceedn^) ^^ ^7 leaving such 
copy for him at his place of abode, or at the usulij^ place of business 
of the Societv within the district of the Court. 
18 <fe 19 Vict., II. An order that a party shall do some act, or^^a* ^^ defeult 
c. 63, «. 42. of his doing it he shall pay a certain sum of money,\^*^l ^^ ^ the 
form in the Schedule, No. 5 ; and upon proof beingV^^e to the 
satisfaction of the Court or Judge, by affidavit or otD^^'^s®* ttwit 
the said order has been duly served, and tliat a deman^ ^^s been 
thereupon made by the party entitled to have such ord^fS^ph®y^» 
and that the same has not been obeyed within the time limS^^d for 
the performance thereof, an order shall issue, in the form v^ the 
Schedule, No 6. 

12. The plaint-note, summons, and other proceedings, and) all 
the formal documents used or filed in Court, shall be printedLor 
fairly and plainly written, on good paper of one uniform size, th*t 
is to say, on the blue paper usually called foolscap, without un^ 
necessary alterations or interlineations, and shall in all cases he\ 
entitled in the Court and of the cause, and be otherwise entitled 
and numbered according to the forms in the Schedule. Documents 
not m accordance with this rule shall be rejected, and any person 
failing to comply with it may be ordered to amend at bis own 
cost; and if an adjournment be ordered to pay in addition the 
costs of the day incurred by the other party or parties to the pro- 
ceedings. 



\ 



Met, Building Amend, Act (1855) : Rules, 63 

13. The forms in the Schedule shall be used when applicable, 
but these forms may be varied and adapted to the circumstances of 
each particular case to which they f'o not directly apply. 

And we do further Ordek and Direct that notice be put up in 
some conspicuous place in the Court, and in the Clerk's Office, 
that, in respect of the proceedings in the said Sheriffs' Court under 
the said Friendly Societies* Acts, the same fees are to be taken as 
in proceedings within the ordinary jurisdiction of the said Court 
under "The London (City) Small Debts Extension Act 1852," 
regard being had to the amount, if any, claimed by the plaintiff; 
and that if the application to the Court is not for the payment of 
money, the fees are to be estimated upon the amount of the sum of 
money or penalty which the plaintiff may state that he shall apply 
to the Court to order the payment of, in default of the other party 
refusing or neglecting to comply with the order of the Court, — the 
fees to be taken in no case being estimated on more than Twenty 
pounds. 



METROPOLITAN BUILDING AMENDMENT ACT (1855). 

GENERAL RULES * 

• 

FOR REGULATING THE PRACTICE AND PROCEEDINGS OP THE SAID 

COURT. 

1. In all proceedings under " The Metropolitan Building Amend- 
ment Act 1855," a plaint shall be entered, and a summons be 
issued thereupon (the forms applicable to proceedings under the 
Friendly Societies' Acts being used) ; and the general rules and 
practice of the Court shall be adopted with respect to such pro- 
ceedings so far as the same are applicable. 

2. The appellant in proceedings tinder section eighty-five of the 
said statute shall be deemed the plaintiff, and the respondent the 
defendant ; and the summons shall call on the respondent to show 
cause why the award against which the appeal is brought, shall 
not be rescinded or modified, as the case may be ; and the par- 
tioulars annexed to the summons (as many copies of which as there 
are respondents, and one in addition, shall be furnished by the 
appellant for the use of the Court and for service on the re- 
spondents) shall set out the award, or so much thereof as is com- 
plained of, and tlie grounds of appeal ; to wliich grounds of appeal 
the appellant shall be confined at the hearing of the appeal, umess 
the Judge shall otherwise order. 

3. In proceedings under section eighty-seven of the said statute, 
tlie adjoining owner shall be deemed the plaintiff, and the building 

• These rules are preceded by a preamble reciting the powers and requirements 
contained in the 62nd and 63rd sections of 15 Vict., c. Ixxvii., for framing rules and 
forms, and by a statement that in pursuance of the powers vested in them l^ that 
statute, the Recorder, Conunon Seijeant, and Judge of the Sheriffs' Court order that 
those rules shall " from and after the 1st day of October next be General Rules for 
regulating the practice and proceeding of the said Ck)urt." They are dated August 
ISth, 1860. 
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owner the defendant; and in proceedings under section one 
hundred of the statute, the party seeking the interference of the 
Court shall be deemed the plaintiff, and the person called upon to 
show cause shall be deemed the defendant. 

4. The rules as to the giving or service of notices, summonses, 
and orders, contained in section ninety-eight of the statute shall, 
so far as not inconsistent with the rules and practice of the Court, 
extend and apply to all notices, summonses, and orders of the 
Court, which require or are ordered to be given or to be served. 

5. The clerk and chief bailiff shall respectively keep books in- the 
forms now in use, in which all proceedings taken and all orders 
made under the said statute, and all fees taken and paid for or in 
respect thereof, shall be duly entered, authenticated, and audited 
by the proper oflBcers. 

And we do further Order and Direct that notice be put up in 
some conspicuous place in the Court and in the Clerk's Office, that 
in respect of proceedings under "The Metropolitan Building 
Amendment Act 1855," the same fees are to be taken as in pro- 
ceedings within the ordinary jurisdiction of the Court under " The 
London (City) Small Debts Extension Act 1852," regard being 
had to the amount, if an^, claimed by the plaintiff ; and if the 
application to the Court is not for the payment of money, to be 
estimated as upon a claim made by a plaintiff for a debt of Twenty 
pounds. 



SHERIFFS' COUET, LONDON. 



RULES AND ORDERS AS TO COSTS. 

WHEREAS by an Act, to extend the jurisdiction of The Sheriffs' 
Court of the City of London, made and passed in the Session of Parlia- 
ment, held in the fifteenth year of the reign of Her present Majesty, and 
intitiiled " An Act for the more easy Recovery of 8maU Debts and Dermmds 
within the City of London and the Liberties thereof it is, amongst other 
things, enacted that no person shall, unless by leave of the Court, be en- 
titled to appear for any other party to any proceeding in the Court, unless 
he be an attorney of one of Her Majesty's Superior Courts of Becord, or 
a barrister-at-law instructed by such attorney on behalf of the party ;— 
that no barrister or attorney or other person, except by leave of the Judge, 
shall be entitled to be heard to argue any question as counsel, attorney, 
or agent for any other person in any proceeding in the Court ; — that no 
person, not being an attorney admitted to one of Her Majestys Superior 
Courts of Becord, shall be entitled to have or recover any sum of money 
for appearing or acting on behalf of any other person m the Court ; — and 
that the Judge shall have power, from time to time, to settle and regulate 
the Fees to be taken by barristers-at-law and attorneys practising in the 
Court, and in what cases ttie expense of employing barristers and attorneys 
shall be allowed on Taxation of Costs. 

In pursuance of the powers and authorities conferred upon me by the 
said statute, I do hereby Order and Direct, that the Fees to be taken by 
barristers-at-law and attorneys practising in the Court, and the cases in 
which the expense of employing barristers and attorneys shall be allowed 
on taxation, shall be regulated by the following 

BULES AND SCALES. 

In Actions in which the Plaintiff's claim does not exceed Five Pounds. 

1. In actions in which the plaintiff's claim does not exceed Five pounds 
neither party shall be allowed the costs of either counsel or attorney, 
unless both parties shall have agreed before the hearing to be represented 
at the hearing by counsel or attorney, and the Judge shall afterwards 
certify for counsel or attorney or both. 

2. In such actions a fee of Ten shillings and sixpence may, by order of 
the judge, irrespective of any agreemeut between the parties, be allowed 
to counsel ; and, in special cases, a fee of One pound one shilling ; and 
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the costs allowed to the attorney (exclnsiye of coimsers fee) idiall in 
such cases be BeYen shillings and sixpence and Ten shillings and sixpence 
respectively. 

3. If one of the parties, or the attorney employed by one of the parties 
to an action in which the plaintiff's claim does not exceed Five pounds 
shall, not less than three clear days before the hearing, give to the other 
party a notice in writing entitled in the Oonrt and of the canse, and 
beanng his signature and address, to the effect that such party intends to 
appear at tiie hearing by attorney or by counsel, and the other party shall 
thereupon appear by attorney or by counsel, so that both parties are 
represented at the hearing by attorney or by counsel, the costs of employ- 
ing an attorney or instructing counsel, as the case may be, may, subject 
to Uie preceding rule, be allowed to the successful party. 

In Actions in which the Plaintiff's daim does not exceed Ten Founds, 

4. In actions in which the plaintiff's claim exceeds Five pounds but 
does not exceed Ten pounds, a fee to counsel not exceeding One pound 
three shillings and sixpence shall be allowed, provided the Judge shaQ at 
the hearine of the cause certify to that effect ; and the attorney shall in 
such case be entitled to a sum for costs (exclusive of counsel's fee) not 
exceeding One pound in amount, provided he has compli^ with the 
provisions of the next following rule. 

5. In actions in which the plaintiff's claim exceeds Five pounds but 
does not exceed Ten pounds, the costs of employing an attorney^ (not 
exceeding Fifteen shillings) shall be allowed on taxation, provided the 
attorney conducts the case at the hearing, and shall, if he appears for the 
plaintiff, have settied and signed the particulars of the plaintiff's demand, 
and given at least three clear days' notice to the defendant that the 
plaintiff intended to appear by attorney ; or, if he appears for the defendant, 
shall have given three clear days' notice to the plaintiff that the defendant 
intended to appear by attorney. 

6. Where notice has not been given, or the particulars of demand have 
not been signed as provided for in the preceding rule, the costs of employ- 
ing an attorney (such costs not exceeding Ten shillings and sixpence) 
shall be allowed, provided the Judge shall at the hearing of the cause 
certify to that effect. 

In Actions in which the Plaintiff's claim exceeds Ten Pounds, and in 

certain other Actions. 

7. In actions in which the plaintiff's claim exceeds Ten pounds either 
party shall be entitled to appear by counsel or attorney ; and the costs 
shall in such cases, and in all cases in which the Court shall make a 
special order to that effect, be taxed on one or other of the subjoined 
scales, as the case may be, regard being had to the amount recovered in 
the action if the judgment be for the plaintiff, or to the amount of the 
plaintiff's claim if the judgment be for the defendant, or the plaintiff be 
nonsuited. 

8. In actions in which the plaintiff's claim exceeds Ten pounds but does 
not amount to Twenty pounds, the following shall be the 
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Scale of Costs. 

£, 8. d. 

Letter before suit ----- 20 

Instructions to sue or defend, or for claim In 

interpleader ----- 30 

Particulars of demand or claim in interpleader 
and copies, such particulars and copies being 
signed by the Attorney - - - 30 

Particulars, &Cm where special or lengthy (c. gr., 
in an action of false imprisonment or fer ma- 
licious prosecution, or in proceedings under 
the Friendly Societies' or Metropolitan Build- 
ing Acts) not exceeding - - - 7 ^ 

Fee to Pleader or Counsel to settle, in special 
cases not exceeding - - - - 10 6 

Attendance entering plaint - - - 3 

N.B. — The total amount of these items to be 
entered on the summons. 

Examining and taking minutes of the evidence 
of each witness - - - - - 2 

Attending, bespeaking subpoenas . - 2 

Sei-vice on each witness out of City - - 2 

Attending Court and conducting Cause, where 

• no Counsel employed, not exceeding - - 15 

"Witnesses' expenses, in conformity wi9i Eule. 

Bill of Costs, copy thereof, attending for appoint- 
ment to tax, and notice of taxation - - 3 

Attending taxing costs - . - - 30 

Occasional Costs. 

If Plaintiff abandon Action, and give notice 
thereof, attending settling - - - 2 

Notice to produce, — notice to admit, — demand 
of inspection, — notice of claim in interpleader, 
— notice of application to set aside a nonsuit or 
judgment, — ^including copies or duplicate ori- 
ginals and service, — and notice of special de- 
fence and copies, including particulars, and 
copies in cases of set-off, and attending at the 
office of the Court therewith, such notices, 
particulars, and copies being signed by the 
Attorney - - - -- - 30 

Notice of special defence under Rule 72, not 

exceeding - - - - - 7 6 

Fee to Plee^er or Counsel to settle same, not ex- 
ceeding - _- - - - 10 6 

Attending inspecting documents or particulars 
of claim in interpleader - - - 3 0. 

Memorandum of admissions and copies - - 3 

If above three folios. Is, per folio in addition^ 
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£. $4 d. 



Preparing confession or statement of agreement 
under section 60, where prepared by rlaintifTs 
Attorney, including all incidental attendance 5 

All necessary e^dayits, including filing, each - 3 

If special, Is. per folio. 

Oath ; sum paid. 

lostructions for, and drawing and copy brief, in 
cases in which Goimsel employed, including at- 
tendance on Counsel therewith, not exceeding 15 

Fee to Counsel and clerk, sum paid not ex- 
ceeding - - - - - - 246 

Attending Court on trial, with Counsel, not ex- 
ceeding - - - - -- 76 

Attending Court to make or oppose application 
to set aside nonsuit or judgment, including 
instructions, or any other necessary attendance, 
where no Counsel employed - - - 5 

Any attendance which the clerk may, upon 

taxation, think was necessary - - 2 

Application for a New Trial. 

Instructions to move - - _ - 3 

Attending Court, not exceeding - - - 5 

Service of Rule to show cause - - - 2 

Copy affidavits (if any), 4(2. per folio. 

Attending Court to support or oppose Rule - 10 
Instrnctions to Counsel to move to make Rule 

absolute, or to oppose motion - - - 3 

Attending Court with Counsel - - - 5 

Fee to CouQsel and clerk, sum paid, not exceeding 13 6 

New Trial. 

Costs to be allowed on the same scale as on the 
original trial. 

Judgment Summons. 

Such sum to cover costs of proceedings, and 
attendance of parties and witnesses, as the 
Court shall in its discretion think fit to order. 

Costs of the Day on Adjournment of Cause. 

Attorney for attending Court where no Counsel 

employed ----- 76 

Attending with Counsel - - - - 5 

Refresher fee to Counsel - - > • 10 6 

Witnesses' expenses, same as on trial. 

Arbitration. 

Attending arbitrator for appointment to proceed 2 

Service on witnessesy each . - » 2 
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£, 8, d. 
Attending reference, without Oounsel, for each 
sitting of two hours - - - - 10 6 

If over two hours - - - - 15 

Attending reference, with Counsel, for each sit- 
ting, per hour ----- 34 
Fee to Counsel and clerk, for each sitting, sum 
paid not exceeding for two hours - - 13 6 
If over two hours - - - - 2 4 6 
Briefs and witnesses' expenses, same as on a trial. 
Note. — Costs of Counsel and Attorney, or 
of an Attorney on attending reference, 
shall not be allowed without the order of 
the Judge ; nor shall the costs of more 
than one sitting be allowed without the 
order of the Judge. 
Attending inspecting award - - . 2 
Notices to Court, and other party to make award 

an order of Court - - - - 30 

Attending Court thereon - - - - 3 4 

Attending bespeaking summons to set aside award 3 4 

Attending Court thereon, as in making a rule 

absolute for a new trial. 
When Counsel employed, costs as in an ordinary 
action, regard bemg bad te the amount awarded 
to the plaintiff or claimed by him, if the award 
is in £Eivour of the defendant. 

SciBE Facias. 
Costs as upon an ordinary plaint. 

9. In actions in which the plaintiff's claim amounts to or exceeds Twenty 
pounds, and also in all actions in which the superior courts have a concur- 
rent jurisdiction with the Sheriffs' Court, the following shall be the 



£. 



8. 


d. 


3 


6 


5 





10 





3 


4 



Scale of Costs. 

Letter before suit - - - - - 

Instructions to sue or defend, or for claim in 
interpleader - - - - - 

Particidars of demand and copies, such particu- 
lars and copies being signea by the Attorney 

Attendance entering plaint ... 

Particulars, &c., where special or lengthy (e. a., 
IE. an action of false imprisonment, or ror 
malicious prosecution, or in proceedings under 
the Friendly Societies' or Metropolitan 
Building Acts) not exceeding - - - 

Fee to Pleader or Counsel to settle, not ex- 
ceeding - - - - - -13G 

N.B. — The total amount of these items to 
be entered on the summons. 
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£. «. d. 
Examining and taking minutes of the evidence 

of each witness ----- 36 

Demand of Jury ----- 30 

Attending, bespeaking subpoenas - . 34 

Service on each witness out of City - - 2 
Attending Court and conducting Canse, where 

no Counsel employed, not exc^ding - - , 1 10 
Witnesses' expenses, in conformity witti Bule. 
Bill of Costs, copy thereof, attending for appoint- 
ment to tax, and notice of taxation - - 5 
Attending taxing costs - - - - 34 

Occasional Costs. 

If Plaintiff abandon Action, and give notice 
thereof, attending settling - - - 34 

Notice to produce, — ^notice to admit, — demand 
of inspection, — ^notice of claim in interpleader, 
— ^notice of application to set aside a nonsuit 
or judgment, — including copies or duplicate 
originals and service, — and notice of special 
defence and copies, including particulars, and 
copies in cases of set-off, and attending the 
Clerk of the Court therewith, such notices^ 
particulars, and copies being signed by the 
Attorney ------ 50 

Notice of Special Defence, under Bule 72, not 
exceeding ----- 10 

Fee to Pleader or Counsel to settle, not ex- 
ceeding - - - - - -13 6 

Attending inspecting documents, or particulars 
of claim in interpleader - - - 6 8 

Memorandum of admissions and copies - - 5 

If above three folios, Is. per folio in addition. 

Preparing confession or statement of agreement 
imder section 60, where prepared by Plaintiff's 
Attorney, including all incidental attendances 10 

All necessary affidavits, including filing, each -» 5 

If special, \s. per foHo. 

Oath ; sum paid. 

Instructions for, and drawing and copy brief, in 
cases in which Counsel employed, according 
to length of brief and number of witnesses. 

Attendance on Counsel therewith - - 3 4 

Fee to Counsel and clerk, according to length 
of brief and number of witnesses. 
Attending liim to appoint consultation, in 
special cases only - - - - 3 4 

Fee to him - - - - 13 6 

Attending consultation, not exceeding 6 8 

Attending Court on trial, with Counsel, not ex- 
ceeding ------ 10 
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£. 8. d. 

Attending Court to make or oppose application 
to set aside nonsoit or judgment, including 
instructions, or any other necessary attend- 
ance, where no Counsel employed - - 7 6 

Any attendance which the clerk may, upon 

taxation, think was necessary - ^ - 3 4 

Application for a New Trial. 

Instructions to move - - - _ 50 

Attending Court, not exceeding - - - 10 

Service 01 Bule to show cause - - - 30 
Copy aflBdavits (if any), 4d. per folio. 

Attending Court to support or oppose Rule - 15 

Instructions to Counsel to move, to make Rule 

absolute, or to oppose motion - - - 5 

Attending Court with Counsel - - - 7 6 

Fee to Counsel and clerk, sum paid, not ex- 
ceeding - - - - - -246 

New Trial. 

Costs to be allowed on the same scale as on the 
original trial. 

Judgment Summons. 

Such sum to cover costs of proceedings and 
attendance of parties and witnesses as the 
Court shall in its discretion think fit to order. 

Costs of the Dky on Adjournment of Cause. 

Attending Court where no Counsel employed - 15 

Attending with Counsel - - - * - 10 

Refresher fee to Counsel, not exceeding - 13 6 
Witnesses' expenses, same as on trial. 

Arbitration. 

Attending arbitrator for appointment to proceed 3 4 

Service on witnesses, each - - _ 2 

Attending reference, without Counsel, for each 

sitting of two hours - - - - 13 4 

If over two hours - - - - 1 1 

Attending reference, with Counsel, for each 

sitting, per hour - - _ - 34 

Fee to Counsel and clerk, for each sitting, sum 

paid not exceeding, for two hours - - 2 4 6 

For double sitting, not exceeding - 3 5 6 

Briefs and witnesses' expenses, same as on a trial. 
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£. 8. d. 



Note, — Costs of Counsel and Attorney, or 
of an Attorney on attending reference, 
shall not be allowed without the order of 
the Judge ; nor shall the costs of more 
than one sitting be allowed without the 
order of the Judge. 

Attending inspecting award - - 8 4 

Notice, to Court and other party to make award 

an order of Court _ - - » 30 

Attending Court thereon - - - - 34 

Attending bespeaking summons to set aside 

award ------ 34 

Attending Com-t thereon, as in making a rule 

absolute for a new trial. 
When Counsel employed, costs as in an ordinary 

action, regard being had to the amount 

awarded to the plaintiff, or claimed by him, 

if the award is in favour of the defendant. 

Scire Facias. 
Costs as upon an ordinary Plaint. 

Costs on Appeals fbom the Court. 

Instructions for and drawing notice of Appeal, 

including notice of Court to which Appeal 

made ------ 10 

Fee to Counsel to settle, not exceeding - - 13 6 

Attending him ----- 34 

Copies thereof, 4d. per folio. 
Service on opposite party and on chief clerk - 3 4 

Attending, paying money into Court as deposit 

and notice thereof, or notice of proposed 

security and services - - - - 34 

Attending chief clerk when security approved - 3 4 

Dravring Case, Is. per folio ; copies, 4d. per folio. 
Fee to Counsel to settle, according to length. 
Attending him ----- 34 

Attending Bespondent's Attorney agreeing to 

same _--__- 34 

Attending Judge for appointment to settle, and 

service thereof ----- 34 

Attending on his settling and signing same, 

per hour ------ 68 

Attending, depositing Case with the chief clerk, 

and service thereot on Respondent - - 3 4 

Depositing order of Court of Appeal, and notice 

thereof ------ 34 

Notice of application to proceed on the Judgment 3 4 

Attending Court thereon - - - - 6 8 

Attending taking deposit out of Court - - 3 4 
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Where a New Trial takes place la pursuance of the directions of the 
Court of Appeal, the costs of such New Tried shall be allowed on the same 
scale as in the case of a New Trial granted by the Court itself. 

10. In all cases in which the costs of instructing Counsel are allowed, 
the brief shall, after the hearing, be handed in to the Clerk, endorsed to 
that effect : Provided always, that in actions in which the plaintiff's 
claim does not exceed Ten pounds, no further brief shall be required than 
** Instructions to Counsel." 

11. Costs may be taxed on any day, except during the sitting of the 
Court, an appointment having been previously obtained for that purpose 
at the office. 

12. No bill of costs shall be required in cases faUing within Bules 
1, 2, 3, 4, or 5 ; but in all cases falling within Bules 7, 8, and 9, a fair 
copy of the " Bill of Costs,'* endorsed with " notice of taxation," shall be 
served upon or sent by post to the opposite party one clear day before the 
time fixed for such taxation ; and every such bill of costs shall be entitled 
in the Court and of the cause, and be headed, as the case may be, 
" Plaintiff's Costs, sum recovered £ " (stating the amoiuit), 
or ** Defendant's Costs, amount claimed £ " (stating the 
amount), and be filed in Court on obtaining the appointment for taxation 
of the bill. 

13. The first, second, third, fourth, and fifth Bules shall not apply 
either to the Claimant or Execution Creditor in Interpleader, whose 
costs shall be taxed under Bules 7, 8, or 9, ttccording as the value of the 
goods taken in execution does not amount to or amounts to and exceeds £20. 

14. The costs of the plaintiff shall in all cases be taxed according to 
the amount recovered in the action ; and the costs of the defendant sliall 
in all cases be taxed according to the amount claimed by tlie plaintiff, 
unless in either case the Judge shall otherwise order. 

15. In the taxation of costs in cases falling within Bules 7, 8, and 9, 
regui*d shall be had to the nature of the case and to the issues raised. 
No costs shall be allowed which sliall not have been bond fide incurred ; 
and an affidavit by the attorney of the party entitled to costs, referring 
specifically to the items of the bill shall, if required by the opposite 
party, be made and filed on taxation of the bill. The Clerk shall also 
in cases falling within Bule 9 be satisfied by affidavit, if required, that 
the case is one in which the superior courts have concurrent jurisdiction 
with the Sheriffs' Court. 

16. When the party against whom costs are to be taxed has succeeded 
on any issue or issues raised by him (as in the case of a defendant on 
a plea of set-off or of the Statute of Limitations as to part of a claim), the 
costs of proving such defence shall, if the amount to wliich it applies has 
not been credited or allowed for, be deducted from the costs of the suc- 
cessful party. 

17. The costs of an adjournment shall be borne by the party obtain- 
ing it, unless the adjournment be ordered to be ** without costs," or the 
costs be ordered to be taxed as ''costs in the cause." But where an 
adjournment is ordered at the request of a party (who has not had a 
notice within Bules 3 or 5) to enable him to instruct counsel or attorney, 
the costs of .such adjournment shall, unless otherwiise ordered, be borne 
by the party failing to give such notice. 
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18. No application for a ** review of taxation " shall be entertained, 
nnless two clear days' notice in writing of the intention to make sucli 
application be given to the opposite party and to the Clerk of Court ' 
within three days after snch taxation, and the application itself be 
made at the first Court which shall be held after the expiration of the 
notice. 

19. The costs of opposing any application to the Court shall, where 
the application is unsncces^ul and no direction is given as to costs, be 
borne by the applicant. Where an order is made, each party shall, where 
the order is silent as to costs, bear his own costs. 

20. A defendant, on paying into Court the amount claimed on the 
smnmons, may at the same time give notice of taxation of the attorney's 
costs therein mentioned ; in which event tliese costs shall not be paid out 
to the plaintiff until after taxation, or a withdrawal of the defendant's 
notice. 

21. The costs in every cause in wliich an appeal has been taken shall 
abide the event, unless the Judge shall make some special order with 
reference to such costs, or any ps^ thereof. 

22. A book shall be kept at the oflBce of the Court, in which shall be 
entered the date of every taxation of costs, the number of the plaint in 
the action, the party, plaintiff or defendant, whose costs are taxed, and 
the amount of the allocatur ; which entries shall be authenticated by the 
signature of the Clerk who te.xcs the bill. 

23. The rules of 1st September, 1859, shall be, and the same are 
hereby repealed, save and except as to actions and other proceedings 
commenced before the first day of October, 1860. 

24. These Eules shall come into operation on the first day of October 
in the year 1860, and shall apply to all actions commenced on and after 
that date. 

R. MALCOLM KERR, 

Judge of the Sheriffs' Court of the 
City of London. 

Ghiildhall Buildings, Londony 
Ut October, 18G0. 
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Abandonment of excess beyond 50/., 42, 58 ; must be entered on particulars, 
43,58. 

Abatement^ 86. 

Abode, place of; meaning of, in rules, 35. 

Absence, of parties, proceedings where judgment given or cause struck out for, 
108; of bailiff, 51. 

AfcoutU, balance of, 38. 

Action^ personal, for not more than 50/., jurisdiction in, 38 ; what excluded 
from jurisdiction, 39 ; for less than 5/. not removable, 43 ; for more than 
5/. removable by leave, 43 ; appeal in, 43 ; real excluded from jurisdiction, 
40 ; in superior court, where plaint might have been entered, costs of, 46, 
47, 48 ; on securities seized under execution, 99 ; by and against executors 
and administrators, 109, HI ; for suing out warrant for possession of small 
tenement without title, 117 ; of contract to deliver specific goods, 152. 

, against clerk or bailiff, 22, 23, 27 ; for thing done in obedience to war- 
rant, 23 ; against officers, 28 ; on the case for irregular distress, 53 ; by 
and against infants, 109. 

, proceedings in, under writ of trial, 6 ; sum indorsed on summons must 

not exceed 20/.^ 6 ; may not be for unliquidated damages, 7. 

Acts of Parliament inapplicable to the court, 118, n. (a), App. 5. 

AddUtional courts, 32. 

Additions, in affidavit, 53. 

Adjoining owner, difference between, and building owner, 145. 

Adjournment, in what cases, 77 ; of courts, 32 ; where, after notice of special 
defence plaintiff put to proof of case, 73 ; costs of, 134 ; to chambers ,in 
Friendly Society suits, 141. 

Administrators, proceedings in actions by and against, 50, 109, 111. 

Admission, of set off to be entered on particulars, 58, 59 ; of debt, see Con- 
fession, 

Admit, notice to, 74. 

Affidavit to obtain order for writ of trial, 8. 

Affidavit, under statute, form of, 52 ; and before whom sworn, 52, 53 ; by illi- 
terate person, 53 ; by surety, of sufficiency, 54 ; of signature to confessions 
and consents, 68. : of service of rule nisi for new trial, 108 ; of service of 
summons, 64 ; to obtain summons where defendant is about to remove, 
63 ; to accompany notice of application for new trial, 106. 

H 
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Affirmation^ evidence by, 81. 

Agent f 30 ; may not receive money for appearing, 31 ; defined, 34. 

Agreement^ fvhere jurisdiction may be given by, 40, 41 ; requisites of and form, 
41 ; fiUag, 41. 

Agreement to content to judgment, 66. 

Alteration^ in documents, 52 ; of orders, 92, 94. 

Amendment, 82 ; at trial under writ of trial, 15 ; of indorsement on summons 
in proceedings under a writ of trial, 8. 

AmendSf tender of, in actions against officers, 28. 

Appeal, proceedings on, 122 ; in actions exceeding 20/., 43, 122 ; not in Inter- 
pleader, 104 ; neglecting to prosecute, 127 ; costs of, 126, 135 ; to the' court 
under Metropolitan Building Act, from award of surveyors, 145 ; to supe- 
rior court under Metropolitan Building Act, 148. 

Appearance, of parties at hearing, 78 ; by whom it may be, 31 ; of plaintiff, 79 ; 
in case plaintiff or defendant does not make, 79 ; of infant defendant, 80. 

Application, costs of opposing, 135. 

Application for writ of trial, 8. 

Application for new trial, 105. 

Appointment for taxation, 133. 

Appraitement of goods, where perishable, 100. 

Appraiser, see Broker. 

Arbitration, proceedings in, 78, 120 ; suit may be referred to by consent, 120. 

Arbitrator, who may be, 120 ; application to enforce decision of in case of 
Friendly Societies, 138. 

Area of jurisdiction, 36. 

Arguing in court may be by leave only, 31. 

Assaulting officers, 27. 

Assistant clerks, how appointed, 2 1 ; defined, 35 ; see Duties of Clerk. 

Assign of member of Friendly Societies, application by, 139. 

Asylum, service of summons on person in, 63. 

Attorney, 30 ; may appear for party ; 30 ; his costs, 32, 131 ; has no audience 
at trials under writs of trial, 15 ; officers of court not to act as in court, 
26, 32 ; not to be surety, 27, 32 ; signing roll, 31 ; consents, &c., may 
be signed in presence of, 32, 68; defined, 34; plaintiff in superior 
court, when not entitled to costs, 48; affidavit may not be sworn 
before, 53. 

Award, entry of as judgment, 120 ; proceedings to set aside, 120, 121 ; of sur- 
veyors under Metropolitan Building Act, appeal to court from, 145. 

Bailiffs, appointed by corporation, 22 ; fees of, 22, 101 ; not to act as attorneys 
in court, 26 ; defined, 34 ; how responsible for neglecting to levy, 25 ; see 
" Duties of Bailiffs," " Action," « Offices," « Officers of Court," " Sala- 
ries," " Extortion." 

Bailiffs cf county court may serve process out of City, 51. 

Balance, of account, 38 ; in hands of officers, 25. 

Bankruptcy, a defence, 71 ; notice of, 71, 72. 



Index, 11 

Barrister, 30 ; his fees, 32, 131 ; his fee when counsel at trial under writ of 
trial, 15 ; judge's deputy to be, 29 ; to be instructed by attorney, 31 ; in 
actions not exceeding 5/., 131 ; where claim does not exceed 10/., 132 ; 
where there is concurrent jurisdiction, &c., 133 ; briefs to, 133. 

Beqv£8t, see Validity. 

Bills of costs and taxation, 133. 

Bonds, form of, &c., where given as security, 54 ; to be deposited, 55 ; to stay 
execution in proceedings for small tenements, 117 ; on removal of reple- 
vin, 119. 

Boo&j see " Order," " Warrant," " Minute." 

Breach qf promise of marriage, court cannot try, 39. 

Briefs to counsel, 133. 

Brokers, and appraisers appointed by chief bailiff, 23 ; how dismissed, 27 ; their 
charges, 27 ; to sell goods seized, 99. 

Brokeragey 99. 

Building, Amendment Act, Metropolitan, jurisdiction under, 145 ; proceedings, 
147 ; owner, difference between and adjoining owner, 145 ; owner, secu- 
rity given by may be settled by judge, 146. 

Business, place of ; meaning of in rules, 35 ; defendant carrying on in City, 
may be sued, 36. 

Carrying on business in City, defendant may be sued, 36. 

Case, appeal in form of, 123 ; signing of, 123 ; copy of to be deposited, &c., 124 ; 
transmission of to superior court, 126. 

Cause of action, or part, arising in City, defendant may be sued, 36 ; may not 
be divided, 42 ; must be stated in summons, 60. 

Certificate, at trials under a writ qf trial, to stay signing judgment, 15; and for 
immediate execution, ib. ; that there was sufficient reason for bringing 
action in court wherein, ib. ; as to costs, ib. 

Certificate, under the statute, that action fit to be brought in superior court, 
47 ; on taking affidavit of illiterate person, 53 ; for counsel in actions for 
more than 5/., 131 ; where claim does not exceed 10/., 132. 

Certified copy qf judgment, 83. 

Certiorari, taken away, 44 ; where cause removed by, from county court, judge 
of superior court may certify, 49. 

Chambers, adjournment to, in case of Friendly Society suits, 141. 

Chattels, see Goods. 

Chief bailiff , ap^pointed by corporation, 22; appoints brokers, 23; defined^ 34, 
35 ; see " Duties of Bailiffs," " Warrant Book," « Extortion." 

Chief clerk must be an attorney five years in practice, 20 ; is appointed by cor- 
poration, ib. ; when he may appoint deputy, ib. ; and provide assistant 
clerks, 21 ; defined, 34, 35 ; see " Duties qf Clerk," " Offices," " Salaries," 
" Extortion." 

City, service of summons out of, 63. 

Claim for rent, priority of, 100. 

Clear days, bl. 
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Clerk, to give security, 26 ; not to act as attorney, 26 ; to summon jury, 30 ; 
defined, 34; see <« Chief Clerk," *' Assistant Clerk," "• Duties of Clerk," 
" Extortion," ** Offices," ** Officers of Court" 

Clerk cf Attorney not to be surety, 27. 

Cognizance of actions, see Action, 

Commencement of action, by plaint, 56 ; date of, 56. 

Comnutj judge* 8 power to, at trial, 86 ; at hearing of judgment summons, 91. 

Company, seryioe of summons on railway, 62 ; proceedings against shareholder 
of joint stock after judgment against company, 114 n. (6). 

Compensation (s. 23) ; App. 4. 

Compter, Poultry and Giltspur Street, 1. 

Computation of Time, 51. 

Concurrent jurUdietion of superior courts, where parties dwell more than twenty 
miles apart, 45 ; officer of court party, 46 ; costs in superior court where 
plaint might have been entered, 46, 47, 48, 154. 

Concurrent warrants into county court districts, 88. 

Confessions of demand under s. 59, 66 ; by whom receivable, 22, 32, 66. 

Consent, will not give jurisdiction for the trial of an action not within the 
jurisdiction of the court, 8 ; of owner under Metropolitan Building Act, 
where judge may give, 146. 

Consent to arbitration, 120. 

Consent to judgment under s. 60, 67 ; by whom taken, 22, 32, 67. 

Contempt of court, 29. 

Contract to deliver specific goods, action of, 152. 

Contribution where judgment against one of several liable, 110. 

Conviction before justice for nonpayment of penalties, 129. 

Copy of case for appeal, deposit of, 124. 

Copy cf judgment, certified, 85. 

Corporation, powers of in respect of court, 19, 25, 32, 33. 

Corrupt exaction of fees, penalty for, 26. 

Costs, 85, 131 ; scales of, 133; bills of and taxation, 133; how apportioned and 
recovered, 85, 87 ; defendant's, 79 ; of judgment summons, 92 ; of new 
trial, 108, 135 ; in actions by and against executors, 109, 112; of formal 
documents, 50 ; of witnesses, 81 ; of securities, 55 ; security for, 56 ; of 
adjournment, 134; of opposing applications, 135 ; of interpleader, 135; of 
appeal, 126, 135; in proceedings under Metropolitan Building Act, 148; 
in Friendly Society suits, 141. 

Costs of actions under Writ of TVial, 16. 

Costs of actions in a superior court, where a plaint might have been entered, 46 
47, 48. 

Counsel, see Barrister. 

County Court, jurisdiction of, 4; defined, 35; to conform to rules, 51, 95; 
bailiffs of may^serve process out of City, 51, 64 ; return from, of unexecuted 
warrants, 98; may issue judgment summons, 90; concurrent warrants 
into district of, 88 ; executions within district of, 95 ; see " Frocers" Pay- 
ment under altered order of, 92 ; execution from, how had within City, 130. 
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ComUy Court Acts do not apply to Sheriffs* Court, 118, App., 5. 

Cowrt ,property of, vested in corporation, 19 ; officers of, 20 ; ministerial officers 
of, ib. ; judicial officers of, 28 ; contempt of, 2d ; sittings of, 32 ; fees, 33 ; 
fees of, in case of Friendly Societies' suits, 141 ; fees under Metropolitan 
Building Act, 147 ; where to be held, 32 ; once at least monthly, 32 ; ad- 
journments of, 32; notice of, 33; defined, 35 ; taking money out of, 53; 
money paid into under execution, 102 ; days, notice of, 22 ; house provided 
by corporation, and in care of clerk, 19, 21 ; see Vice Warden's Court, 

Coverture, a defence, 71 ; notice of, 71. 

Criminal Justice Act, 86. 

Cross judgments, execution in case of, 89. 

Custody, discharge from, 94. 

Damage, faisant ; replevin in case of distress for, 43 ; see Debt, 

Date of commencement of action, 56. 

Da^fS clear, 51 ; see Tim£. 

Death, of parties, 65, 86 ; of one of several plaintiffs or defendants, HI ; pro- 
ceedings on judgment in case of, 114. 

Debt or damage of 50/. may be sued for, 38. 

Default J judgment by, in superior court, 48. 

Defect in Form, 53. 

Defences^ special, proceedings in case of, 70, 72. 

Defendant, meaning of, in rules, 35 ; appearance or non-appearance of at hearing, 
79 ; costs of, and how recoverable, 79 ; when jointly liable with others 
may be sued alone, HO. 

Delivery of specific goods, 152. 

Demand, of jury, 76 ; splitting, 42. 

Description, see Misnomer, 

Detention of foreign ships, 149. 

Detinue, judgment in. 111. 

Deposit, of security, 55 ; of copy of case for appeal, 124. 

Deputy, of chief clerk, 20 ; of judge, 29 ; defined, 35. 

Devastavit may be charged in summons in actions against executors, &c., 111. 

Devise, see Validity. 

Differences between building and adjoining owners, 145. 

Discharge from custody, 94. 

Disputes, settlement of, in Friendly Societies, 138. 

Dissolution of Friendly Society, application by member for relief in case of, 
139, 140. 

Distress, for rent, or damage faisant ; replevin in case of, 43 ; for penalties, 
129 ; not unlawful for want of form, 53 ; see Execution. Rent. 

Distributive share under intestacy, 43. 

Dividing, cause of action, prohibited, 42. 

Documents, formal, 52 ; title, form, and costs of, 52. 

Duties of bailiffs, 22 ; to attend courts, ib. ; serve summonses, &c., and execut 
warrants, &c., ib. ; and county court process within City, ib. ; to provide 
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for ezectttion of duties out of fees, ib. ; pay over money levied to chief 
clerk, ib. ; to deliver lists to chief clerk, 23; to notify non-service of 
summons to plaintifi^ 23 ; chief bailiff to make entries, ib. 

Duties ofckrk, 21 ; with assistant clerks to issue summonses, &c., ib. ; enter 
plaints, ib. ; register orders, &c., ib. ; to take chaise of court fees and 
fines, ib. ; keep books, ib. ; account, ib. ; take care of court house, ib. ; 
keep his office open daily, 21. 

Dwelling, within City ; defendant, may be sued, 36 ; parties, more than twenty 
miles apart jurisdiction concurrent, 45. 

^ecfm^n/, jurisdiction in, excluded, 38, 39. 

EmphyvMnt in City, defendant having, may be sued, 36. 

Entry under warrant for possession of small tenement, 117. 

Equitable jurisdiction, see Partnerthip. 

Error, writ of, 94 ; and see Certiorari. 

Escape, 25. 

Evidence, at hearing, 80 ; clerk's minute book, 55 ; of cause of action not stated 
in summons inadmissible, 60; in proceedings by arbitration, 120; in 
Friendly Society suits, 143; see Witnesses. Proof. 

Examination of parties, 81. 

Excess beyond 50/., abandonment of, 42 ; see Proof. 

Execution, 87 ; against goods, 87 ; superseded by payment, 89 ; where cross 
judgments, 89 ; on order to pay by instalments, 89 ; in actions by and 
against executors, &c., 89 ; in actions against one of several jointly liable, 
89; not stayed by writ of error, 94, suspension of, for inability, 95; 
out of jurisdiction of court, 95 ; wi^n district of county court, 95 ; money 
paid into court under, 102; in interpleader, 104 ; before notice of appeal, 
125; staying, in case of appeal, 125; of county court within City, how 
had, ISO ; fees on, 34 ; where certified copy of judgment, 85 ; on judgment 
of Stannary Court in City, 151. 

Execution upon trials ufider Writ of Trial, 16. 

Executors, &c., proceedings in actions by and against, 50, 109, 111 ; executions 
in actions by and against, 89 ; of member of Friendly Society, application 
by, 139. 

Extension of time, 77. 

Extortion under colour of process, by clerk, bailiff, or officer, remedy for, 
25,26. 

Extra parochial^ places within liberties, 36. 

i^mr, see Title. 

False, imprisonment, 41 ; evidence, 81, 86. 

Fees, Court, 19, 33; App., 30 ; fees in Friendly Societies' suits, 141 ; in proceed- 
ings under Metropolitan Building Act, 147; table of to be put up, 33; 
plaintiff to pay, in first instance, 33 ; return of, 83 ; on execution, 34. 

penalty for corruptly exacting, 26 ; where suit is referred before hearing, 

120. 
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Feea^ of barristers and attorneys, 32 ; on summonses to prevent statute of 
limitations, 65 ; possession, 100. 

Felony to forge process, &c., 50. 

Feme covert^ see Married Woman. 

Fine, of witness, 81 ; for rescuing goods seized, 101 ; imposed by court, en- 
forced by order, 128 ; see Penalties, 

Foreign Court, see County Court, 

Foreign Ship, jurisdiction to detain for injury to property, 149. 

Fbtfeiture, see Penalty. 

Forging seal, 50. 

Form, orders, &c. not vacated for defect in, 53. 

Forms of proceedings, how firamed, 34. 

Forms for proceedings, to be used by suitors^ will be found foUowing immediately 
upon the proceeding. 

Frauds power to commit for, 91. 

Franchise, see Title. 

Friendly Societies, jurisdiction under the statutes relating to, 136 ; proceedings, 
&c., 141 ; jurisdiction with regard to settlement of disputes, 138 ; jurisdic- 
tion where, on dissolution of societies, members making claims are dis- 
satisfied, 139 ; jurisdiction in suits by trustees against treasurer, 140 ; for 
what objects they may be formed, 137. 

Fund, see General liind. 

Gaol, see Prison. 

General Fund of the Sheriffii* Court, 19 ; derived from fees, ib. ; what penal 
ties go to it, ib. ; and what suitor's money, ib. 

GiUspur Street Compter, 1, 2. 

Goods, execution against, 87 ; what may be seized, 98 ; sale of goods seized, 
98, 99 ; perishable, taken in execution, 99, 100 ; sale of, when replevied, 
101 ; rescue of, 101 ; actions of contract to deliver specific, 152. 

Granting time, 77, 83. 

Gratis summons, 83. 

Grounds of appeid, statement of, 125. 

Hearing, the, 78 ; proceedings previous to, 56 ; of judgment summons, 91 ; of 

interpleader, 104; suit may be referred before, 120; of appeals, 126. 
Hearing fees, payable at clerk's office, 21 ; return of, 83. 
Hereditaments, see Title. 

High bailee of county courts, 51 ; duties of, 98. 
Hustings, Court of, App., 29. 
Holidays^ when process may not be served on, 51. 

Illiterate person, affidavit by, 53. 

Imprisonment, false, 41 ; no satisfaction, 93. 

Indorsement on summons, amendment of, in proceedings under a writ of trial, 8. 

Indorsement of verdict on writ of trial, 17. 
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Imfamey, ft tpeeiftl defenee, 71, 73 ; infant may ine Ibr iragcs, &e^ 49 ; infimt 
defendant appearing at hearing, 80 ; proceedings in actions by and ag^ipst 
infianU, 109. 

Injury to property by foreign ships, 149. 

Inmhency, a special defence, 71 ; statute, App., 5. 

Inqxct, notice to, 75. 

Inttabnenttj order for payment by, 84; execution on order for, 89. 

Inttnution to ccmnsel, 133. 

Intuiting judge, &c., 29. 

Interested permMj incase of^ Friendly Society disputes, may apply for reUef, 138. 

Interlineationa in formal documents, 52. 

Interpleader, proceedings in, 102 ; costs of, 135 ; in case of executions on judg- 
ments of Stannary Court, 151. 

Interpretation of act and rules, 34. 

Intettacyj jurisdiction in, 43. 

IntitUng formal documents, 50. 

IrreguUnrUg, action on the case for, 118; see Defect inform. 

Igtue in actions tried by tarit of trial, how deliywed, and form, 10. 

Isnie, of summons in interpleader operates as a stay of proceedings in other 
courts, 104; costs of proving, 134. 

Jointly liable, one of several may be sued, 50, 80, 110 ; execution in such case, 
89. 

Joint-Stock Company, see Company. 

Judge of Sheriff^ Court, 28 ; his duties, 29 ; power as to fees and costs, 32; to 
examine and commit, 86 ; when first created Judge of the Statutory Court, 
3 ; his notes at trials under writs of trial, 18 ; his power to certify at such 
trials may direct by which clerk orders shall be registered, &c., 22 ; see 
Certificate, and p. 154. 

Judgments, or orders under the statute, 83 ; final, 44, 83 ; how enforced, 83 ; 
not vacated for want of form, 53 ; security on motion to set aside, 54 ; in 
absence of defendant, 80, 109 ; for defendant, 79 ; proceedings where cer- 
tified copy has been obtained, 85, 89, 91 ; in interpleader, 104; against 
married woman, 111; in detinue. 111; in actions by and against execu- 
tors, &c., 109, 111, 112, 113, 114; against one not a party to suit, 
scire facias to obtain, 114; for or against one deceased, proceedings on, 
114; award to be entered as, 120; on appeals, 126 ; of Court of Appeal, 
proceedings on, 126 ; more than six years old, 85, 87 ; for payment by 
instalments, 84 ; of Stannary Court, execution of in City, 151 ; see Certio- 
rari waA. Orders, 

Judgment upon trial under writ of trial, 16, 17 ; arresting, 17. 

Judgment by default in superior court, 48. 

Judgment debtor may be summoned, 90. 

Judgment summons^ proceedings by, 90. 

Jurat, 53. 

Jurisdiction of Sheriff^ Court, origin of, 1, 3 ; under the statute, 36 ; within CiQr, 
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36 ; to execute process beyond City, 36 ; to issue summons where defendant 
dwells or csuries on business, or is employed, or cia.use, or part of cause 
of action arises in City, 36 ; or has dwelt, &c., within six months, 37 ; for 
recovery of small tenements, 37, 43, 115 ; in personal actions for not more 
than 50^ 38; actions excluded from, 39, 40; by agreement, 40,41; in 
malicious prosecution, 41 ; partnership, 43 ; intestacy, 43 ; replevin, 43 ; 
to issue judgment summons, 90 ; executions out of, 95 ; how execution of 
county court may be had within, 130; concurrent with superior courts, see 
Concurrent Jurisdiction. 

where a statute gives authority to a court of record, 2. 

under writs of trial, 6 ; cannot be given by consent, 8. 

under Friendly Societies' Acts, 136; under Metropolitan Building Amend- 
ment Act, 145 ; under Merchant Shipping Act to detain foreign ships, 149 ; 
under Stannary Court Amendment Act, 149; under Mercantile Law 
Amendment Act, 152. 

Jury^ 76 ; where claim exceeds 52., 76 ; qualifications of, and how summoned, 
30; demand for, 76, 77; in replevin, 119. 

Justice of Peace, summons before, for penalties, 129. 

Keepirtg place of business closed to prevent service, 62. 
Knowledge of defendant of summons, 62 ; proof of, 80. 

Landlord, defined, 34, 35 ; prior claim for rent, 100, 154 ; see Small Tenements. 
Legatee may sue, 49. 

Levy, bailifi' neglecting to, responsible, 25. 
Libel, court cannot try, 39. 
Liberties of City, 36. 

Limitation, of Actions 28 ; under will or settlement, see Validity. 
Limitations, summons to prevent statute of, 65 ; statute of, a defence, 71 ; 
notice of statute of, 71. 

Malicious prosecution, jurisdiction in, 39, 41 ; form of particulars in, 59. 
Marine, service of summons on one serving in, 61. 
Market, see Title. 
Marriage, see Breach of Promise. 
Married looman^ when she may be sued, 50, 111. 
Matericd witness, absence of, at trial, 81. 
Mayor's Court, principal functions of court transferred to, 2. 
, statute relating to, saves writ of trial, 6 ; takes away jurisdiction in real 

actions, 40. 
Members of Friendly Society, where rules have been deposited but not certified 

may appeal for relief, 139. 
Memorandum, agreement by, to give jurisdiction, 39. 
Mercantile Law Amendment Act, jurisdiction under, 152. 
Merchant Shipping Consolidation Act, jurisdiction and proceedings under, in 

case of injury to property by foreign ships, 149. 
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MiHtia, terviee of snmmoiu on one serving in, 61. 

Mme, ferviee of gammons on one working in, 61. 

MetropoUtan Building Amendment ^cf Jorisdietion under, 145 ; proceedings, 147. 

Minor, wee Infancy. 

Minute book, clerk's, evidence, 55. 

Mieeonduct of oflEicers, 25. 

Misnomer in plaint or summons, 61. 

Money, deposit of, as security, 55 ; paid into court under execution, 102. 

Money qf$uitor», unclaimed, after six years goes to general fund, 19 ; not to be 

received on their account by officers, 26 ; taking it out of court, 53. 
Motion for new trial, 107 ; security on, 54. 
Motion, paper to be numbered, 52. 

Neglecting, to levy, bailiff responsible for, 25; to prosecute appeal, 127. 

New trial, proceedings to obtain, 105 ; security on motion for, 54 ; costs o^ 135. 

Next friend of in&nt, undertaking by, 110. 

Next of kin may sue, 50. 

Nominee of member of Friendly Society, 139. 

Non-appearance of defendant, 79. 

Nonsuit, in absence of plaintiff, setting aside, 109. 

, security on motion to set aside, 54 ; judge may, if not satisfied by proof 

of demand, 79. 

Notes cf judge at trials under writs of trial, 18. 

Notice, of action in actions against officers, 28 ; of deposit of money as security, 
55 ; of court days, 22, 33 ; to be written or printed, 52 ; service of, and num- 
bering, 52 ; of returnable summonses, ib. ; of surely, 54 ; of non«service 
of summons to be given to plaintiff, 62 ; of payment into court, 69 ; of 
acceptance of money paid into court, 70 ; to admit and inspect, 74, 75 ; of 
application for adjournment for absence of witness, 81 ; to be delivered 
to execution debtor, 88 ; of rule nisi for new trial, 108 ; of intention to 
employ counsel or attorney, 131. 

Notice of appeal, 123. 

Notice <f Application for new trial, 106. 

Notices ofdrfencea, 70, 71, 72, 73. 

Notice of trial under writ of trial, 14. 

Numbering documents, 52. 

Oath, on, in rules means viva voce, or by affidavit, 35 ; evidence on at hear- 
ing, 81 ; arbitrator may administer, 120. 

Officers of court, ministerial, 20 ; treasurer, ib. ; chief clerk and deputy, ib. ; 
assistant clerks, 21 ; chief bailiff and bailiffs, 22; offices not to be united, 
25 ; salaries, 25 ; to give security, 26 ; not to act in court as attorneys, 26, 
32 ; or receive money for suitors, ib. ; or be sureties, ib. ; brokers and 
appraisers, 27 ; protection of, 27 ; actions by and against, 28 ; not entitled 
to costs on suing in superior court, 48 ; concurrent jurisdiction where 
parties, 64; when disentitled to costs in superior court, 48; judicial, 28 ; 
judge and deputy, 28 ; jury, 30. 
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Office of cUrk to be open from 10 a.m. till 4 p.m., and when court sits, at 

•/J A.M., «1. 

Officer of Friendly Society, how sued, 142. 

Offices of clerk, treasurer, bailiff, &c., not to be united, 25. 

On oathf see Oath. 

Opposirtff application, costs of, 135. 

Order for torit of trial, 10. 

Orders, 83, for commitment, 86, 92 ; to be served by bailiflfe, 22 ; final, 44, 83 ; 
as to scale for taxation, 133 ; rescission and alteration of, 94 ; service of 
and enforcing in Friendly Society suits, 143, 144; mode of making and 
enforcing in proceedings under Metropolitan Building Act, 148; see 
Judgments. 

Order Book, 23. 

Order of calling on summonses, 78. 

Order of reference, revocation of, 121. 

Owner, consent of, under Metropolitan Building Act, where judge may give, 
146 ; see Building. 

Part of cause of action arising in City, defendant may be sued, 37. 

Particulars, 57, 58 ; of demand and set off to be intitled, 52 ; in what cases, 
and how, plaintiff or defendant must deliver them, 57 ; abandonment of 
excess beyond 50/., and admission of set off to be entered on, 58 ; adjourn- 
ment for delivery of, 58 ; a part of summons, 60 ; in interpleader, 103 ; in 
proceedings under Metropolitan Building Act, 147 ; in Friendly Society 
suits, 143. 

Parties, who may be, 49 ; infants, 49 ; partners, 49 ; legatees, 49 ; next of kin, 
49 ; executors, 50 ; administrators, 50 ; married women, 50 ; may be wit- 
nesses, 81 ; death of, 86 ; where dwelling more than twenty miles apart su- 
perior court has concurrent jurisdiction, 45 ; in proceedings under Friendly 
Societies' Acts, 142. 

Party, concurrent jurisdiction of officer of court is, 45 ; scire facias to obtain 
judgment against one who is not, 114; structures, disputes in case of, 145. 

Partner, of officer of court excluded from certain offices, 25 ; not to act in 
court as attorney, 26 ; may sue, 49. 

Partnership, 43. 

Payment into court, 69 ; before notice of appeal, 125. 

Payment cf money, how order for, must be made, 84 ; where court alters county 
court order, 92 ; out of court, 53. 

Penalties, not applied to general fund, 19 ; for corruptly exacting fees, 26 ; for 
assaulting officers, 27 ; proceedings for recovering, 128 ; on witnesses, 81. 

Perishable goods taken in execution, 99, 100. 

Perjury, 81, 86. 

Person, defined, 35 ; interested, 138. 

Personal actions for not more than 50/., 30. 

Piecework, suit for by infant, 49. 

Place of abode, and '* place of business," meaning of, in rules, 35 ; statement of, 
in affidavit, 53 ; keeping closed to prevent service, 62. 
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Flamtj commencement of sction by, 56 ; how entered, 56, 59 ; description of 
parties and action in, 57 ; plaintiff to receive plaint note at tinie of enter- 
ing, 57 ; when entered for more than 40b., plaintiff to deliver particulars, 
57 ; for recovery of poesession of small tenements, 115; for setting aside 
award, 121 ; in what cases removable, 43 ; in case of Friendly Societies' 
snits, 141 ; in proceedings under Metropo1it«n Building Act, 147. 

FlahU^, to pay court fees in first instance, 83; meaning of, in rules, 35; 
may withdraw, 65 ; appearance or non-appearance of, at hearing, 79. 

Plaint note, 57 ; to be produced on taking money out of court, 53, 57 1 loss of, 
57 ; in case of Friendly Societies' suits, 143. 

FoBtessionfee^ 100. 

Poata^, 52. 

Fouitry Ckm^ter, 1, 2. 

Practice of superior court, when to apply, 51. 

Freeincta of City, 36. 

Prison, 54, 90 ; service of summons on defendant in, 62. 

Privilege, 44, 48. 

Proceedings, clerk to keep minutes of, 55 ; under writs of trial, see " Writ of 
Trial ;" under Friendly Societies' Acts, 141 ; under Metropolitan Building 
Act, 147 ; under Merchant Shipping Act for detention of foreign ships, 
149 ; under Stannary Court Acts, 149 ; under Mercantile Law Amend- 
ment Act, 152. 

Procedure, see Forms. 

Process, to be under seal, 50 ; service of, 51 ; service of, out of City, 51 ; remedy 
for extortion under colour of, 25 ; proof of service of, 51 ; service of, under 
Metropolitan Building Act, 148 ; of Stannary Court, service of, in City, 151. 

Process of county court, service of, in City, 23. 

Production of books, &c., by witnesses, 81. 

FrohUntion, proceedings in, 127, 128. 

Promise of marriage, see Breach of promise. 

Proof, of service of process, 51 ; of loss of plaint note, 57 ; of service of 
summons, 62 ; of service out of City, 64 ; of signature of confessions and 
consents, 68 ; of demand confessed, not necessary, 67 ; of demand by 
plaintiff, 79 ; that service of summons has come to defendant's knowledge, 
80 ; of service of order, 84. 

Property, damage to, by foreign ships, 149. 

Property of court vested in corporation, 19. 

Prosecution of appeal, neglecting, 127 ; see " Malicious Prosecution." 

Protection of officers, 27. 

Real actions, no jurisdiction in, 40. 

Reinstatement of cause struck out for absence of parties, 109. 

Record, Sheriffs' Court a court of, 1, 5. 

Re-entry of cause without fee, 83. 

Reference, see Arbitration. 

Registrars of county courts, 51 ; duties of, 9 
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Reliefs application for, in dispnteB in Friendly Societies, 138. 

Removal, of actions, 43 ; security to be given on, 54 ; of replevin, 119; of clerk, 

20 ; of bailiff, 22 ; of trustee of Friendly Society, 138. 
Rent, priority of, in executions, 100 ; what may be claimed, 100. 
RepecU, App., 1. 
Replevied poods, sale of, 101. 

Replevin, jurisdiction in, 43; proceedings in, 118 ; when removable, 119. 
Rescission of orders, 94. 
Rescue of goods seized, 101. 
Return of hearing fee^ 83. 
Reversing judgment on execution, 94. 
Reviewing taxation, 135. 
Revocation of order of reference, 121. 
jRo// of attornies of the court, 31. 
Rule nisi for new trial, notice of, 107, 108. 
Rules of practice, 34 ; how made, 34 ; in case of Friendly Societies, 141 : 

App., 34, 60, 63, 65. 

Salaries of judge, clerks, and bailiffs, 25. 

Sale of goods under execution, 98 ; where goods are replevied, 101. 

Satisfaction, imprisonment not, 93. 

Scales of costs, 133 ; App., 66. 

Schedule of fees, 33 ; App., 30. 

Scire facias to obtain judgment against one uot a party, 114. 

Seed, process to be under, 50. 

Searches on taking money out of court, 53. 

Second suit, 44. 

Securities, seized, to be held by bailiff, 23, 99. 

Security, officers to give, 26 ; by bond, 54 ; costs of, 55 ; to be deposited, 55 ; 
for costs, 56 ; to stay execution in proceedings for recovery of small tene- 
ments, 117 ; on appeal, 124 ; given by building owner, judge may settle, 146. 

Seduction, court cannot try, 39. 

Seizure of goods under execution, 98. 

Servant, suit for work as, by infant, 49. 

Service, of summonses, orders, and county court process within City to be made 
by bailiffs, 22 ; of summons on entering plaint, 61 ; of summons to prevent 
statute of limitations, 65 ; of summonses and process in general, 51 ; of 
process out of City, 51, 63 ; of process how proved, 51 ; of summons within 
county court district, 64 ; of summons out of City, how proved, 64; of 
interpleader summons, 103 ; of summons for recovering possession of small 
tenements, 116; of summons and orders in Friendly Society suits, 143; 
in proceedings under Metropolitan Building Act, 148 ; of process of 
Stannary Court, 151. 

Service of judgment summons, 91. 

Service of order, proof of, 84, 85. 

Service of rule nisi for n£W trial^ affidavit of, 108. 
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Setoff] 71; puticiilan of, 58 ; paiticalan where plaintiir admito, 59 ; notice 
of, 71 ; in aoits between trustees and treasorer of Friendly Societies, 141. 
Setting tuide, judgment in absence of defendant, 80 ; nonsuit, 109 ; award, pro- 
ceedings for, 121 ; Terdict at trials under writs of trial, 17. 

Settlement^ limitation under, see Validity ; of disputes in Friendly Societies, 

138. 
Several defendftuts jointly liable, one of, may be sued, 80, 110. 

Sheriff 1^ Court y origin of, 1 ; a court of record, 1, 5. 

Showimg cause on motion for new trial, 107. 

Skq»9, service of summons on defendant living on board, 61 ; jurisdiction to 
detain foreign, for injuiy to property, 149. 

Shipping, see Merchant Shipping, 

Swekneet, stay of proceedings in case of, 83. 

Sittings, of court, 32 ; in proceedings under Friendly Societies' Acts, 141 ; at 
chambers in Friendly Society suits, 141. 

Situation of small tenements, 37, 115. 

Suit, commencement of, 56 ; second, 44; procedure before, 36 ; suitors, 44. 

Suitor^ money unclaimed after six years goes to general fund, 19. 

Showing catue on summons for order for a writ of trial, 10. 

Signing, case for appeal, 123 ; for suitors by officers, prc^bited, 26 ; confessions 
and consents, 32, 68. 

Slander, court cannot try, 39. 

SmaU tenements, proceedings for recovery of possession of^ 115 ; situation of, 37. 

Society, see Friendly Societies, 

Soldier, service of summons on, 61. 

Special defences, 70, 72. 

Specific delivery of goods, 152. 

Splitting demands or cause of action prohibited, 42. 

Stannary Court Acts, jurisdiction under, 151. 

Statements to be delivered by appellant, 124, 125. 

Statute, meaning of, in rules, 35 ; of limitations, 71 ; title of, App., 29 ; see Acts. 

Stay J of proceedings, judge may order, 83, 84 ; issue of summons in interpleader 
is a, 104 ; when notice of application for new trial is, 106 ; of execution 
by tenant sued for small tenement, 117; of execution where an appeal, 
125 ; of judgment or execution, not by writ of error, 94. 

Striking out cause, how cause reinstated where absence of parties has been 
ground for, 108. 

^Tuctures^ ^Tty, differences in case of, 145. 

Successive summonses, 60. 

Suggestion to deprive plaintiff of costs in superior court, 48. 

Summoning jury, 30. 

Summons, on entering plaint, 60 ; date of commencement of action, 56 ; parti- 
culars, a part of, 60 ; must state the substance of the action, 60 ; de- 
scription of defendant in, 60 ; may be amended, 60 ; evidence of cause of 
action not stated in it, inadmissible, 60 ; service of, 61 ; service out of 
City, 63 ; service of, in Friendly Society suits, 141 ; service iu proceedings 
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under Metropolitan Building Act, 148 ; successive, 64 ; to prevent statute 
of limitations, 65 ; gratis, 83 ; to witnesses, 73 ; interpleader, 102 ; issue 
of, in interpleader a stay of proceedings, 104; in actions against executors* 
111 ; for recovering possession of small tenements, 1 16 ; judgment summpns 
and proceedings, 90 ; issued by clerk, 21 ; notice of those returnable to be 
put up, 22, 33 ; served by bailifTs, 22 ; when they may issue, 36 ; mode of 
service, 51 ; to be intitled, 52 ; order of calling on, at hearing, 78 ; to set 
aside award, 121 ; before justice for penalties, proceedings on, 129 ; in 
actions tried by writ of trial, indorsement on, and amendment of, 6, 8 ; in 
Friendly Society suits, 143 ; in proceedings under Metropolitan Building 
Act, 147. 

Summons to obtain order for writ of trials 8. 

Superior court, officers may sue and be sued in, 28 ; when practice of, to apply, 
50 ; see " Concurrent Jurisdiction." 

Supersedeas, 94. 

Superseding execution, 89. 

Surety, no officer, attorney, or clerk to be, 27 ; notice of, 54 ; affidavit by, 55 • 
on staying execution in proceedings for recovering small tenements, 117. 

Surveyor, award of, under Metropolitan Building Act ; appeal to court from, 145. 

Swpenaion of execution for inability to pay, 95. 

Tobies of fees to be put up in clerk's office, 22, 33. 

Taxation of costs, 133 ; reviewing, 135. 

Taxes, priority of, in executions, 100. 

Tenant sued for small tenement may stay execution, 117. 

Tender, 70 ; of amends in actions against officers, 28; defence of, 70. 

Tenement^ see Small Tenement, 

Threats, service of summons in case of, 62. 

Time, computation of, 51 ; granting, 83 ; for application for new trial, 105. 

Tithe, see Title. 

Title, to hereditaments, tithe, &c., when in question no jurisdiction except by 
agreement, 38 ;''action for suing out warrant for possession of small tene- 
ment without, 115 ; of statute, App., 29. 

Title of formal documents, 50. 

Transmission ofcaseior appeal to superior court, 126. 

Treamrer of Friendly Society, suit against, 140. 

Treasurer of Court, Chamberlain to be, 20 ; to give security, 26 ; see ** Offices^^ 
" Officers of Court." 

Trial, see " Writ of Trial:* 

Trustee of Friendly Society, suit by, against treasurer, 140; removal of, 138. 

Unclaimed suitor^ money after six years goes to general fiind, 19. 
Unexecuted warrants, costs^of, 85 ; return from county courts of, 97. 
Unsatisfied judgment J see Judgment summons. 

Validity of devise, &c., court cannot try, 39. 
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Vaime in actions for things done in pursuance of the Act, 28. 

Verdict at trial under writ of trial, 16 ; indorsement of, on writ, 17 ; setting 

aside, 17. 
Verdict , in superior court, costs in case of, where concurrent jurisdiction, 47 ; 

not vacated for want of form, 53; security on motion <o set aside, 54. 
Vice Warden $ Court j service of process, and executions on judgments from, in 

City, 151. 
Violence^ service of summons in case of, 62. 
Vc^vnteer, service of summons on, 61. 

Wtiges, suit for, by infant, 49. 

Warden, see Vice Warden^s Court. 

Warrant, issued by clerk, 21 ; executed by bailiffs, 22 ; costs of unexecuted, 85 ; 
against goods, 87 ; concurrent, into county court districts, 88, 93 ; book, 
chief bailiff's, 23, 88 ; of possession, security to stay, 54 ; of commit- 
ment, 92 ; for possession of small tenement, 116; of distress for penalties, 
128 ; return from county court of, unexecuted, 97. 

Will, limitation under, see Validity, 

Withdrawal by plaintiff, 65. 

Witneesee, how summoned, 73 ; costs of, 81 ; may be fined, 81 ; ^absence at trial 
of material, 81 ; number to be allowed, 85 ; at hearing of judgment sum- 
mons, 91 ; at trials imder writs of trial, 14 ; at arbitrations, 120 ; see 
Evidence, 

Wives of parties may be witnesses, 81. 

Work, suit for, by infant, 49. 

Writ of Error, 94 ; of Prohibition, 127, 128 ; see Certiorari. 

Writ of Trial, may be directed to judge, 2 ; jurisdiction under, 5 ; where action 
to be subject of, must be brought, 6 ; sum sought to be recovered and in- 
dorsed on summons must not exceed 20/., 6 ; amendment of indorsement, 8 ; 
consent cannot give jurisdiction, 8 ; application for, 8 ; affidavit and sum- 
mons to obtain, 9; showing cause, 10; the order for, 10; the issue, 10; 
the writ, 12 ; indorsement on, 14 ; notice of trial, 14 ; witnesses at trial, 
14; counsel, 15; the trial, 15; verdict, judgment, execution, and costs, 
16 ; indorsement of verdict, 17 ; in case of nonsuit, 17 ; judgment for 
plaintiff, 17; proceedings subsequent to trial, 17. 
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